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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 


Til 
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by the act and such regulation does not pose the issue raised in Lehigh 
Valley Cooperative Farmers, Inc. v. United States, 370 U.S. 76 (1962) 
with respect to a “trade barrier” in contravention to section 8c (5) (G) 
of the act. 


“Trade barrier”’—Failure to establish 


Upon consideration of the controversy as posed by petitioner, it has failed 
to establish the existence of an unlawful “trade barrier” especially in 
view of the fact that the record demonstrates that its Class I sales 
outside the marketing area and its producer milk receipts have increased 
substantially during the period of its regulation under the order. 


Morris, Nichols, Arsht & Tunnell, of Wilmington, Del., for petitioner. 
Mr. Joseph A. Walsh for respondent. 
Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER ON REMAND 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the validity of 
Order No. 16, as amended, issued under the act and regulating 
the handling of milk in the Upper Chesapeake Bay marketing 
area,’ which proceeding was before us earlier. See In re Mills 
Dairy Products Company et al., 20 A.D. 541 (1961). 


Shortly after Order No. 16 became effective, its validity was 
challenged in this proceeding instituted by several regulated hand- 
lers thereunder, including petitioner, located on the Eastern 
Shore of the State of Maryland and in the State of Delaware. 
The order was upheld in this proceeding (In re Mills Dairy Prod- 
ucts Company et al., supra), and upon appeal therefrom by the 
handlers located in the State of Maryland. United States v. How- 
eth M. Mills et al., 315 F.2d 828 (4th Cir. 1963), rehearing denied, 
317 F.2d 764 (4th Cir. 1963), cert. denied, 375 U.S. 819 (1963). 


Thereafter, the United States District Court for the District 
of Delaware, in an appeal from our decision in this proceeding 
brought by regulated handlers located in the State of Delaware, 


1 The order regulating the handling of milk in the Upper Chesapeake Bay marketing area 
was originally numbered Order No. 127. Effective January 1, 1962, Order No. 127 was 
renumbered as Order No. 16 (26 F.R. 12752), and shall be referred to herein by its new 
designation. 
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including petitioner, held that Order No. 16 was invalid because 
it created a “trade barrier” in contravention of section 8c (5) (G) 
of the act, as interpreted by the United States Supreme Court in 
Lehigh Valley Cooperative Farmers, Inc. v. United States, 370 
U.S. 76 (1962).2 That decision was vacated by the United States 
Court of Appeals for the Third Circuit in United States v. Lewes 
Dairy, Inc. et al., 3837 F.2d 827 (3d Cir. 1964), cert. denied, 379 
U.S. 1000 (1965), and the matter was remanded to the Secretary 
for administrative consideration and disposition of the “trade 
barrier” issue, which had not been developed or considered earlier 
in this proceeding.’ 


Upon remand, the matter was referred to Benj. M. Holstein, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, and a pre-hearing conference was held 
in Baltimore, Maryland, April 27, 1965, followed by a hearing 
there July 12 and 13, 1965. At the hearing, petitioner was repre- 
sented by Andrew B. Kirkpatrick, Jr., of Morris, Nichols, Arsht 
& Tunnell, Attorneys at Law, Wilmington, Delaware, and Joseph 
A. Walsh, Office of the General Counsel, United States Department 
of Agriculture, represented respondent. After the hearing, the 
parties filed briefs. On April 6, 1966, the hearing examiner filed 
a report recommending that the petition be dismissed. Peti- 
tioner filed exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioner, Lewes Dairy, Inc., is a corporation organized 
and existing under the law of the State of Delaware with its 
principal place of business at 660 Pilot Town Road, Lewes, Sussex 
County, Delaware. Petitioner is a handler fully regulated under 
Order No. 16, as amended, issued under the act and regulating 
the handling of milk in the Upper Chesapeake Bay marketing 
area. Petitioner operates a pool plant under the order, at the 
above location, which is its only plant and from which it distrib- 
utes fluid milk to retail outlets in the Eastern Shore counties of 
Maryland and in Sussex and Kent Counties, Delaware. 


2. Petitioner’s utilization of milk is substantially all Class I 
or fluid utilization. The quantity of Class I milk which petitioner 


2 Lewes Dairy, Inc. v. Freeman (D. Del. July 1, 1963). 

3 The decision in the administrative proceeding was issued June 14, 1961. Lehigh case was 
decided June 4, 1962. 

4 Unless otherwise noted, all findings apply to the five-year period from February 1, 1960, 
when the order became effective, through December 1964, as well as to the situation at the 
time of hearing. 








712 AGRI. MKTG. AGREEMENT ACT, 1937 


Cite as 25 A.D. 709 


distributes on routes within the marketing area in the Eastern 


Shore counties of Maryland is equivalent on an annual basis to 
between 40 and 61 percent of its receipts of milk from dairy 
farmers or producers. 


3. Petitioner’s regular and principal source of raw milk is 
from producers located in Sussex and Kent Counties, Delaware. 
Although some of these producers change from time to time, on 
the average, 9 or 10 producers supply petitioner with milk at any 
given time. Petitioner purchases no milk from producers outside 
of Sussex and Kent Counties. Petitioner also obtains additional 
supplies of milk when needed to balance or supplement its re- 
quirements by purchases from Warner’s Dairy, Red Lion, Penn- 
sylvania. This milk is not fully regulated, i.e., priced, under any 
Federal or State regulation. The quantity of such purchases 
varies substantially from month to month, and ranges on an 
annual basis from a minimum of 18 percent to a maximum of 33 
percent of petitioner’s total receipts of milk. 


4. Prior to the effective date of the order, petitioner was pay- 
ing its producers prices which were higher than the uniform or 
blend prices subsequently established under the order. For some 
time after February 1, 1960, when the order became effective, 
petitioner continued to pay such higher prices subject to an 
agreement by the producers to refund to petitioner all amounts 
in excess of the blend prices in the event that petitioner was not 
successful in its pending litigation challenging the validity of 
the order. Since February 1963, petitioner has paid its producers 
only the minimum blend prices required under the order. 


5. During the four-year period from 1960 to 1963 (except for 
two months in 1961 and one month in 1962), petitioner paid 
$4.00 > for the milk purchased from Warner’s Dairy, as described 
in Finding of Fact 3. During this period, the yearly weighted 
average Class I price under Order No. 16 ranged between $5.22 
and $5.40, and the yearly average blend price under the order 
ranged between $4.52 and $4.77. Prior to August 1964, petitioner 
paid no compensatory payments on that portion of its purchases 
of milk from Warner’s Dairy which were allocated to Class I use 
under Order No. 16. Beginning in August 1964, petitioner has 
paid into the producer-settlement fund under the order the dif- 
ference between the order Class I and the blend prices on al! 
milk purchased from Warner’s Dairy and allocated to Class I use. 


5 All prices are per hundredweight and on the basis of 3.5 percent butterfat content. 
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6. Petitioner competes with several local unregulated dairies 
in Sussex and Kent Counties and with handlers regulated under 
other Federal milk orders in buying milk from producers and in 
selling bottled milk. There is no evidence in the record as to the 
actual prices paid for milk or the other costs incurred by these 
local unregulated dairies. There are about 535 milk producers in 
Sussex and Kent Counties. Four hundred and thirty-five of these 
producers sell their milk to handlers regulated under the Delaware 
Valley (formerly the Philadelphia and Wilmington orders) and 
New York-New Jersey orders, and the remaining 100 producers 
sell to local unregulated dairies. 


7. The volume of producer receipts of milk by petitioner in- 
creased from 3,355,000 pounds in 1960 to 4,960,000 pounds in 
1963. Its producer milk receipts in 1964 totaled 4,926,000 pounds. 


8. The volume of fluid milk products distributed in all areas 
by petitioner has increased each year from 4,972,000 pounds in 
1960 to 6,918,000 pounds in 1964. Its volume of distribution of 
such products within the marketing area has remained at about 
two million pounds during this period, with a maximum of 
2,300,000 pounds in 1964. Its volume of distribution of such 
products in Sussex and Kent Counties increased from 2,900,000 
pounds in 1960 to 4,592,000 pounds in 1964. 


CONCLUSIONS 


I 


It should be stated herein at the outset, as we have stated many 
times, that the applicable statutory provisions afford a means 
for adjudicating whether an order, a provision thereof, or an 
obligation imposed in connection therewith is “not in accordance 
with law” (7 U.S.C. 608¢ (15) (A)). Our inquiry in this pro- 
ceeding does not encompass questions of policy, desirability, or 
the evaluation of the effectiveness of economic and marketing 
regulations promulgated pursuant to the act. See, e.g., United 
States v. Howeth M. Mills et al., 315 F.2d 828 (4th Cir. 1963), 
cert. denied, 374 U.S. 832, 375 U.S. 819 (1963); In re Charles P. 
Mosby, Jr., d/b/a Cedar Grove Farms, 16 A.D. 1209, 1220 (1957), 
aff'd S.D. Miss. Jan. 5, 1959; In re Clover Leaf Dairy Company, 
15 A.D. 339 (1956), aff’d N.D. Ind. Sept. 10, 1958; Jn re Roberts 
Dairy Company, 4 A.D. 84 (1945). Cf. Pacific States Box & 
Basket Co. v. White, 296 U.S. 176, 182 (1935). 
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II 


Petitioner is a fully regulated handler under the disputed order 
and distributes a substantial volume of milk, both in absolute 
terms and as a percentage of its producer milk receipts, in the 
marketing area as defined therein. At this stage of the proceeding, 
petitioner is not challenging those provisions of the order which 
define the marketing area or petitioner’s plant as a pool plant 
thereunder.® Cf. Jn re Mills Dairy Products Company et al., 20 
A.D. 541 (1961) and Jn re Willow Farms Dairy, Inc., 20 A.D. 810 
(1961), both affirmed, United States v. Howeth M. Mills et al., 
supra. Nor could petitioner well do so. United States v. Howeth 
M. Mills et al., supra. 


Section 8c (1) of the act (7 U.S.C. 608c (1)) provides generally 
that the Secretary shall issue orders applicable to processors, 
associations of producers, and others engaged in the handling of 
milk or its products, such persons to be referred to as “handlers”. 
This section does not specify which handlers out of this general 
group are to be regulated by an order. However, section 8c (10) 
of the act (7 U.S.C. 608c (10)) states that a marketing order 
shall be applicable only to persons in the “respective classes of 
industrial or commercial activity” specified in a marketing agree- 
ment upon which a hearing has been held. Section 8c (11) au- 
thorizes separate orders for separate marketing areas, which 
orders shall, insofar as practicable, contain such different terms 
applicable to the several marketing areas as the Secretary finds 
necessary to give due recognition to the differences between the 


areas (7 U.S.C. 608¢ (11)). 


These sections of the act, taken together, authorize the Secre- 
tary to issue marketing orders applicable to particular classes or 
groups of handlers in some way associated with a given market- 
ing area. The Secretary may determine which handlers and which 
milk handling are to be regulated by a particular order, i.e., 
determine the coverage of that order. In other words, the Secre- 
tary in promulgating a milk marketing order, must determine 


6 In addition, petitioner has not alleged, argued or proved that the order is not supported 
by substantial evidence in the promulgation hearing record. Consequently, the order in gen- 
eral and the sections thereof in issue are supported by the presumption, which has not been 
overcome by petitioner, that there are facts in existence which justify the order provisions. 
See, ¢.g., Borden’s Farm Products Co., Inc. v. Baldwin, 293 U.S. 194, 209 (1934); Pacific 
States Box & Basket Co. v. White, 296 U.S. 176, 185 (1935); United States v. Rock Royal Co- 
operative, Inc., 307 U.S. 533, 567 (1939). We are not, therefore, concerned with the question 


of substantiality of evidence in consideration of petitioner’s allegations of substantive in- 
validity. 
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which handling of milk shall be isolated for the purpose of regu- 
lation. See, e.g., United States v. Rock Royal Cooperative, Inc., 
307 U.S. 533 (1939); In re Willow Farms Dairy, Inc., supra, at 
pp. 818-19; In re Clover Leaf Dairy Company et al., supra; In re 
Tapor Dairies Company, 14 A.D. 77 (1955), aff'd, N.D. Ohio Jan. 
10 and Apr. 11, 1958. Appropriate standards may be prescribed 
to designate the dairy farmers or “‘producers’”’ whose milk is sub- 
ject to the classification, pricing and pooling provisions of an 
order. Cf. United States v. Wrightwood Dairy Co., 127 F. 2d 907, 


911 (7th Cir. 1942) ; Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 
94 (S.D. N.Y. 1942). 


As stated above, petitioner distributes a substantial volume of 
milk, both in absolute terms and as a percentage of its producer 
milk receipts, in the marketing area established under the con- 
tested order. Such fact is amply supported by this record and the 
record of the promulgation or rule-making hearing upon which 
the order is based. (See also Finding of Fact 2.) Such distribu- 
tion evidences a substantial connection by petitioner with the 
market, warranting the regulation of petitioner under the dis- 
puted order. Also, pool plant qualification on a percentage basis 
as adopted in the contested order rather than total plant volume 
insures that only handlers primarily and substantially associated 
with distribution in the marketing area will be regulated by the 
marketing order. Moreover, practically every marketwide pooling 
order which has been the subject of litigation in the courts has 
provided for pool qualification on a percentage-of-shipment basis, 
and at no time has it been held that such standard was an un- 
reasonable or inappropriate method of designating the plants 


that would be subject to regulation under the order. See, e.g., 
Unied States v. Howeth M. Mills et al., supra. 


“The background and legislative history of the Agricultural 
Marketing Agreement Act of 1937, as amended, leaves no doubt 
that Congress gave the Secretary broad discretion in its admin- 
istration.” Queensboro Farms Products, Inc. v. Wickard, 137 
F.2d 969, 977 (2d Cir. 1943). The “terms of the Order are largely 
matters of administrative discretion” and the technical details 
“are left to the Secretary and his aides.” Stark v. Wickard, 321 
U.S. 288, 310 (1944). The responsibility of selecting the means 
of achieving the statutory policy and the relationship between 
the remedy selected and such policy are peculiarly matters for 
administrative competence. American Power & Light Co. v. Se- 
curities and Exchange Commission, 329 U.S. 90, 112 (1946); 
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Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 
604, 613-14 (1950). It is concluded that the formula employed by 
the Secretary to ascertain which milk handling was to be regulated 
by the contested order constituted a valid and reasonable exercise 
of administrative discretion reflecting the conditions prevailing in 
the regulated market and petitioner does not contest this conclu- 
sion. Cf., e.g., In re Willow Farms Dairy, Inc., supra; In re Tapor 
Dairies Company et al., supra; In re Avon Dairy et al., 6 A.D. 
885 (1947), aff'd, Balazs et al. v. Brannan, 87 F. Supp. 119 (N.D. 
Ohio 1949). In other words, the Secretary could clearly deter- 
mine, in effect, that petitioner was sufficiently connected or asso- 
ciated with the proposed market on the basis of the evidence in 
the promulgation record as to require its regulation thereunder. 


Further, sections 8c (5) and 8c (7) of the act (7 U.S.C. 608c 
(5) and (7)) specify how the milk handling selected for regula- 
tion under sections 8c (1), 8c (10) and 8c (11) is to be regulated, 
that is, the terms of the order which shall be applicable to the 
handlers thus selected for regulation. Under section 8c (5) (A), 
only the milk received by regulated handlers is to be classified and 
only regulated handlers must pay producers delivering milk to 
them the prices specified in sections 8c (5) (A) and (B). More- 
over, such sections patently authorize the minimum pricing of all 
milk received by handlers from producers under an order issued 
pursuant to the act.” 





Petitioner’s sole allegation of order invalidity herein relates to 
the pricing and pooling under Order No. 16 of the milk it distrib- 
utes outside of the marketing area in Delaware and the claimed 
basis of, or reason for, invalidity is limited to the alleged creation 
of an unlawful “trade barrier’ by reason of such pricing and 
pooling contrary to the prohibition contained in section 8c (5) (G) 





7 Sections 8c (5)(A) and (B) of the act read, in pertinent part, as follows: 
In the case of milk and its products, orders issued pursuant to this section shall con- 
tain one or more of the following terms and conditions, and (except as provided in sub- 
section (7) of this section) no others: 


(A) Classifying milk in accordance with the form in which or the purpose for which 
it is used, and fixing, or providing a method for fixing, minimum prices for each such 
use classification which all handlers shall pay, and the time when payments shall be made, 
for milk purchased from producers or associations of producers. Such prices shall be 
uniform as to all handlers .. . 


(B) Providing: 
(i) for the payment to all producers and associations of producers delivering milk to 
the same handler of uniform prices for all milk delivered by them... 


(ii) for the payment to all producers and associations of producers delivering milk to 
all handlers of uniform prices for all milk so delivered, irrespective of the uses made of 
such milk by the individual handler to whom it is delivered... . 
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of the act (7 U.S.C. 608¢c (5) (G)),® as construed in Lehigh 
Valley Cooperative Farmers, Inc. v. United States, 370 U.S. 76 
(1962). In other words, petitioner argues that the payments it 
is required to make into the producer-settlement fund under the 
order as a fully regulated handler on all its milk received from 
producers wherever sold places it at such a competitive disad- 
vantage in connection with the milk it sells outside of the market- 
ing area in Delaware where it competes with unregulated milk 
dealers as to constitute a “trade barrier” to its sales of milk in 
the marketing area. 


As stated above, the act in sections 8c (5) (A) and (B) thereof 
clearly authorizes, in an order issued thereunder, the regulation 
of the handling of a regulated handler’s total milk supply from 
producers, that is, the minimum pricing of all milk received from 
producers. See also, Titusville Dairy Products Co. v. Brannan, 
176 F. 2d 332 (3d Cir. 1949), cert. denied, 338 U.S. 905 (1949) ; 
In re Terrace Park Dairy et al., 12 A.D. 1383 (1953) ; In re Paul, 
Robert, and Charles Wilkinson, d/b/a Hillside Farms Dairy, 21 
A.D. 203 (1962). In Titusville, the United States Court of Ap- 
peals for the Third Circuit held that a milk company located in 
Pennsylvania, which was a fully regulated handler under the 
order regulating the handling of milk in the New York metropoli- 
tan marketing area because it had a permit from the New York 
City Health Department to sell milk there, was subject to the 
minimum pricing provisions of such order on all its producer milk 
receipts even though it distributed no milk in the marketing area 
during part of the period involved. Petitioner contends, however, 
that Titusville was reversed by the Court’s decision in Lehigh. 
Such is not the case. 


The Supreme Court held in Lehigh that certain compensatory 
payment provisions of the New York-New Jersey milk marketing 
order were invalid and not in accordance with law insofar as such 
provisions required a compensatory payment measured by the 
difference between the Class III and Class I prices under such 
order to the producer-settlement fund by a handler operating a 
nonpool or unregulated plant on Class I milk distributed within 
the marketing area thereunder from such nonpool plant, in that 





8 Section 8c (5)(G) reads as follows: 

(G) No marketing agreement or order applicable to milk and its products in any 
marketing area shall prohibit or in any manner limit, in the case of the products of 
milk, the marketing in that area of any milk or product thereof produced in any pro- 
duction area in the United States. 
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such provisions and the payments resulting therefrom, in effect, 
constituted “trade barriers” inconsistent with the policy expressed 
by Congress in section 8c (5)(G) of the act. The Court did not 
thereby strike down all compensatory payments, only found the 
rate of payment involved therein to be invalid and was not faced 
with and did not determine by any stretch of the imagination 
the issue decided in Titusville. 


In fact, when presented, in effect, with the argument that the 
compensatory payments there in issue were valid in that the 
partially regulated handlers required to make such payments 
under the New York-New Jersey order, could have been fully reg- 
ulated under such order ® the Court stated “Whether full regula- 
tion of the petitioners would be permissible under the Act is a 
question which we need not reach in this case. If the Secretary 
chooses to impose such regulation as a consequence of a handler’s 
introducing any milk into a marketing area, the validity of such 
a provision would involve considerations different from those now 
before us.” (Emphasis supplied.) Lehigh Valley Cooperative 
Farmers, Inc. v. United States, supra, at p. 99.'° 


Moreover, that section 8c (5)(G) of the act does not apply to 
the Titusville question, that is, minimum pricing of regulated 
milk wherever sold, is seen from the legislative history thereof." 
Basically, such provision was enacted, in part in connection with 
milk, to insure, in effect, that milk brought into a regional market- 
ing area from a production area other than that regularly supply- 
ing such marketing area would not be subject to greater restric- 
tions or limitations than applied to milk from the production 
area usually supplying the market, while at the same time allow- 
ing for similar treatment of milk from different production areas 
to prevent the dumping of cheap milk in any given market. See 
discussion of legislative history of section 8c (5)(G) in Lehigh 


9 Such partially regulated handlers distributed a much smaller percentage of -producer milk 
receipts, that is, less than 10 percent, in the New York-New Jersey marketing area than 
petitioner distributes in the marketing area involved herein (see Finding of Fact 2). 

10 Of course, as indicated above, petitioner has presented for determination herein no con- 
siderations different from those involved in Lehigh. 

1! Also, for the past 25 years, milk marketing orders have provided for the cendinih of 
minimum prices on all producer milk received by fully regulated handlers regardless of where 
such milk is sold, and each of the approximately 75 outstanding orders contains such a re- 
quirement. After United States v. Butler, 297 U.S. 1 (1937), when the marketing order pro- 
visions of the Agricultural Adjustment Act were reenacted as the Agricultural Marketing 
Agreement Act the reenactment “expressly ratified, legalized and confirmed,” (50 Stat. 246, 
249) existing marketing agreements and orders of the Secretary of Agriculture which then 
contained such pricing requirements. Significantly, the reenactment also included section 8c 
(6) (G) which is a decisive indication that the Congress did not intend this section to prohibit 
the pricing of outside area milk. 
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Valley Cooperative Farmers, Inc. v. United States, supra, at pp. 
91-97. Equal treatment is afforded all fully regulated handlers 
under the contested order and we have difficulty understanding the 
relevancy of section 8c (5)(G) in this controversy. The order 
provisions involved, unlike the contested regulation in Lehigh, 
did not prohibit or limit the marketing of petitioner’s milk 
within the marketing area established under the order. In re 
Yadkin Valley Dairy Cooperative, Inc., 22 A.D. 971 (1963). 


Initially, at least one of the orders issued pursuant to the act 
did not price and pool milk sold outside of the regulated area. 
See United States v. Rock Royal Cooperative, Inc., supra. How- 
ever, experience has demonstrated the futility of such approach 
to regulation.!2 Minimum pricing, “the immediate object of the 
act” (Stark v. Wickard, supra, at p. 291), cannot be maintained 
when part of the milk received from producers is not priced. 
(See illustrations in respondent’s brief, pp. 26-28 and 32-33.) 1% 
Testimony at the hearing by an expert in the field of milk mark- 
eting regulation also supported and explained this conclusion 
and indicated additional reasons for full regulation of a handler’s 
operations. Consequently, as stated above, the Secretary, in his 
quasi-legislative capacity, has for more than 25 years followed 
the policy and practice of pricing all milk received by regulated 
handlers from producers wherever sold. The long standing and 
contemporaneous administrative construction of the act by the 
Secretary, the official charged with the duty of effectuating its 
purposes, is entitled to great weight. Norwegian Nitrogen Prod- 
ucts Co. v. United States, 288 U.S. 294, 315 (1933); United 
States v. American Trucking Associations, Inc., 310 U.S. 534, 549 
(1940) ; Federal Housing Administration v. The Darlington, Inc., 
358 U.S. 84, 90 (1958). 


It should be stated at this point, perhaps, that we do not believe 
that petitioner’s position is unique when compared to that of 
handlers regulated under this order or under milk orders generally 
issued under the act. Milk orders issued thereunder universally 
regulate the handling of milk in defined regional marketing areas 
which do not necessarily or even usually coincide with the area 
of milk production for the market involved. See, e.g., United 


12 See, for example, respondent’s Exhibit 1, which was not introduced for this purpose but 
which demonstrates the effect of unpriced milk on prices paid to dairy farmers under a State 
regulatory program. 

13 Petitioner does not clearly take the position that the Secretary lacks the power to price 
out-of-area sales. Rather, it now suggests in this quasi-judicial proceeding that the Secretary 
might fix a different price for such sales. 
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States v. Rock Royal Cooperative, Inc., supra. The area of produc- 
tion or supply, that is, the milkshed, may and generally does en- 
compass a much wider geographic area than that of the marketing 
area. For example, the order which was upheld in Titusville and 
Rock Royal regulated the handling of milk in New York City, and 
Nassau, Suffolk and Westchester Counties, all in the State of New 
York, while the milkshed supplying such market included at least 
parts of Pennsylvania, New Jersey, New York and Vermont. See 
In re Mills Dairy Products Company et al., supra, at footnote 4. 
Undoubtedly, handlers regulated under such order purchased milk 
in competition with unregulated handlers, as does petitioner, and 
also sold milk in competition with unregulated handlers. This 
record indicates that petitioner purchases milk in competition 
with handlers regulated under the New York-New Jersey order, 
the Philadelphia and Wilmington orders (presently the order 
regulating the handling of milk in the Delaware Valley marketing 
area) and unregulated handlers. Also, the record further demon- 
strates that petitioner sells milk in Delaware in competition with 
handlers regulated under the order in controversy herein, several 
other Federal milk orders and unregulated dealers. Such is 
probably the case with other handlers under Order No. 16, both 
with respect to milk procurement and milk sales. 


It is virtually impossible to draw a line, that is, to define a 
marketing area, so that the sales of all regulated handlers are 
located therein and the sales of all unregulated handlers are out- 
side thereof.'* Even if such line of demarcation were possible, 
it would clearly not remain static due to the highly competitive 
nature of the regulated industry. Petitioner, in its presentation 
herein, oversimplifies or ignores this problem and overlooks many 
of the competitive forces at work in the unregulated portion of 
Delaware. It is clearly a distortion of the marketing scene to 
eliminate from consideration the handlers regulated under this 
order and under other Federal orders engaged in business in the 
State of Delaware as petitioner would have us do. Such handlers 
purchase and sell milk there in competition with petitioner and the 
unregulated handlers. Petitioner also overlooks the fact that the 
order protects it to some extent from the competition of the un- 
regulated Delaware handlers in the regulated marketing area. 
Petitioner superficially treats an “exquisitely complicated’? matter 





4 For a discussion of the problem of fringe or peripheral milk see Jn re Suncrest Farms, 
Inc., 18 A.D. 191, 201-04 (1959), reversed on other grounds Lehigh Valley Cooperative 
Farmers, Inc. v. United States, 870 U.S. 76 (1962). 
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(Queensboro Farms Products, Inc. v. Wickard, supra, at p. 974) 
and the delicate balancing of the many economic and marketing 
factors involved which is the function and purpose of rule-making 
is not appropriate or feasible in this, the wrong forum. See, e.g., 
Acme Fast Freight, Inc. v. United States, 154 F. Supp. 239 (S.D. 
N.Y. 1957). Petitioner, as all other handlers, could request amend- 
ment of the contested order to alleviate its alleged difficult situa- 
tion. For example, petitioner could have requested the inclusion 
of the unregulated portion of the State of Delaware under Order 
No. 16 or under some other order so that its unregulated Delaware 
competition would come under regulation or that the order be 
amended to provide for different pricing for milk sold outside 
the marketing area. This it has failed to do, although it now 
advances a suggestion for the latter approach in this quasi-judicial 
proceeding. The promulgation hearing or hearings upon which 
the order is based contain no such request or suggestions or evi- 
dence in support thereof. 


Section 2 (1) of the act (7 U.S.C. 602 (1)) declares it to be the 
policy thereof to establish and maintain such orderly marketing 
conditions for agricultural commodities in interstate commerce 
as would establish parity prices, and section 8c (18) of the act 
(7 U.S.C. 608¢ (18) ) modifies this to provide for the prices there- 
in described. Thus it is the statutory policy, in part, to establish 
and maintan an orderly market to bring about and maintain the 
statutory price level. In re Independent Milk Producer-Distrib- 
utors’ Association, 20 A.D. 1 (1961); In re Hygeia Dairy Comp- 
any, 19 A.D. 257 (1960), aff'd (S.D. Tex. 1964); In re Copiah 
Guernsey Dairy Cooperative, Inc., 16 A.D. 1193 (1957); In re 
Beatrice Foods Co., 15 A.D. 767 (1956), aff’d, Beatrice Foods Co. 
v. Benson (N.D. Okla. 1957), 16 A.D. 177 (1957) ; In re Terrace 
Park Dairy, 12 A.D. 1883 (1953); see Heinemann Creameries, 
Inc., and Kewaskum Dairy v. Benson (E.D. Wis. 1953), 13 A.D. 
1242. See also United Milk Producers of New Jersey v. Benson, 
225 F.2d 527, 529 (D.C. Cir. 1955), cert. denied, 350 U.S. 1015 
(1956). Such policy, of course, relates, in each case to the regu- 
lated market involved. It seems to us that only when the situation 
outside the regulated marketing area threatens the stability of 
the regulated market is it a direct concern for regulation. Cf. In 


15 A request was made that such area be included within the Delaware Valley marketing 
area, but was denied for lack of evidentiary support by the proponents thereof that “unregu- 
lated competitors have any actual procurement advantage” or evidence with respect to the 
increase or decrease of sales by regulated handlers under that order in such area. 28 F.R. 
11848, 11850. 
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re Hygeia Dairy Company, supra; In re Mills Dairy Products 
Company et al., supra. The alleged milk procurement and market- 
ing picture presented by petitioner goes to the questions of the 
proper extent of the order, that is, the area for regulation, and the 
proper classification of petitioner thereunder. Once that has been 
determined, and petitioner does not and cannot contest the define- 
ment of the marketing area under the disputed order or its status 
as a pool plant handler and apparently has not requested and does 
not desire the extension of regulation into the unregulated area of 
Delaware, the issue of order validity based on matters occurring 
outside the marketing area is not the concern of the Secretary 
in his quasi-judicial, as distinguished from his quasi-legislative, 
capacity. In other words, absent the challenges to order validity 
mentioned above, and absent any claim of confiscation, petitioner 
has not advanced any basis upon which it could be found that the 
disputed order is “‘not in accordance with law.” 1* 


“Of course, there may be some resultant damage to a handler or 
producer in the enforcement of the Act but this lack of perfection 
does not destroy the validity of the Order. The constitutionality 
of the Act is no longer questionable. United States v. Rock Royal 
Co-op., supra, 307 U.S. 538, 568-81, 59 S. Ct. 998, 88 L. Ed. 1446. 
Absolute equality is not demanded to sustain the operation of the 
Order. If the Secretary cannot ‘produce complete equality, for 
the variables are too numerous’, he ‘fulfills his role when he makes 
a reasoned’ Order. Mitchell v. Budd, 350 U.S. 473, 480, 76 S. Ct. 
527, 531-532, 100 L. Ed. 565 (1956).” United States v. Howeth 
M. Mills et al., supra, at p. 838. 


Ill 


Turning now to the controversy as posed by petitioner, although 
we do not thereby concede or agree that its contentions with re- 
spect to section 8c (5)(G) are proper, it seems apparent to us 
that petitioner has an extremely difficult “row to hoe” in this 
proceeding by virtue of its position herein. Unlike the situation 
in Lehigh where the Court was concerned only with the milk 
entering the regulated marketing area upon which compensatory 
payments were imposed, petitioner’s claim of invalidity, stated 
earlier in these Conclusions, calls for and requires a detailed 
economic analysis of the acquisition and marketing of milk by 


16 Petitioner’s arguments directed to or based on the fact that it is a single plant operator 
were considered and answered, in effect, in In re Willow Farms Dairy, Inc., supra, at p. 823. 
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itself and others both inside and outside of the marketing area, 
including a full description of the competing forces present in 
such areas and the various elements of supply and demand and 
milk costs and pricing in the production area where petitioner 
acquires its milk and in the areas of its disposition. This pro- 
ceeding was remanded by the Court for such purpose (see, United 
States v. Lewes Dairy, Inc. et al., supra) basically at the instance 
of respondent herein. Such fact, however, does not alter the 
ground rules of a proceeding under section 8c (15) (A) of the act. 
It is petitioner’s burden herein to establish the existence of the 
alleged unlawful “trade barrier.”’ See, e.g., United States v. Rock 
Royal Cooperative, Inc., supra; Bailey Farm Dairy v. Jones, 61 
F. Supp. 209, 217 (E.D. Mo. 1945), affirmed 157 F.2d 87 (8th Cir. 
1946), cert. denied, 329 U.S. 788 (1946); Boonville Farms Co- 
operative, Inc. v. Freeman, 23 A.D. 1330 (N.D. N.Y. 1964); 
Sterling Davis Dairy v. Freeman, 24 A.D. 1411, 1418 (D. NJ. 


1965). 


It is also patent, as concluded by the hearing examiner, that 
petitioner has failed to sustain its burden of proof herein, that is, 
petitioner has failed to establish an unlawful “trade barrier” by 
reason of the contested order and, in fact, has not even proved 
any competitive disadvantage by virtue thereof in connection with 
its operations in Delaware, as distinguished from its mere allega- 
tions of such disadvantage. 


W. Weldon Brittingham, treasurer of petitioner, was its only 
witness at the hearing herein. After describing petitioner’s 
operations generally, he testified that its regular supply of milk 
comes from 9 or 10 Sussex and Kent County, Delaware, producers, 


supplemented by purchases as needed from Warner’s Dairy at 
Red Lion, Pennsylvania; and that there are between 500 and 600 


milk producers in Sussex and Kent Counties, with approximately 
100 producers selling to local dairies and the rest selling to 


handlers regulated by other Federal milk marketing orders. This 
witness named several local Delaware dairies with which Lewes 


competes in buying milk from producers and in selling bottled 
milk, and testified that he knew what prices these dairies pay to 
their producers, although he could not state what those prices are. 
He testified that Lewes has to pay competitive prices to producers 
for milk; that it also has to be competitive in selling milk; and 
that the order forces it to pay more for milk than its competitors 


pay. 
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The witness, Mr. Brittingham, also stated that for some time 
after February 1, 1960, when the order became effective, peti- 
tioner paid its producers prices higher than the order blend prices, 
which payments were subject to the agreement described in Find- 
ing of Fact 4, but that since 1963 it has paid its producers only 
the order minimum or blend prices; that such prices are lower 
than the “going” prices paid by other dealers; that unless peti- 
tioner’s prices to its producers are increased the producers will 
sell their milk elsewhere; and that petitioner has tried to take on 
additional producers but has been unsuccessful because of this 
price situation. The witness also testified that he did not know 
how much petitioner was paying for the milk it bought from War- 
ner’s Dairy, except that at times the price had been as high as $7 
per hundredweight. 


This is substantially all the evidence which could be construed 
as designed to show that petitioner operates at a competitive 
disadvantage in Delaware by reason of its compliance with Order 
No. 16. Petitioner offered no documentary evidence, nor did its 
witness testify as to the specific prices paid for milk at any time 
by any of the local dairies which the witness named as petitioner’s 
competitors, nor did it call any producer witnesses. 


Petitioner’s case is based primarily on its alleged inability to 
meet .competition from unregulated dealers in Delaware in the 
acquisition of milk and in the sale of bottled milk. But, petitioner 
offered no evidence as to the prices paid or other costs incurred by 
its competitors, and there is accordingly no basis upon which we 
can compare costs or conclude that petitioner’s costs are greater, 
as asserted by its witness. Unless this is so, petitioner does not 
suffer any competitive disadvantage and, of course, such disad- 
vantage, even if established, need not be so severe as to constitute 
a “trade barrier.” Moreover, although the witness claimed diffi- 
culty in purchasing producer milk because of petitioner’s lower 
prices to producers since 1963, the record shows that. petitioner’s 
producer receipts during 1963 and 1964 increased substantially 
over such receipts for the previous 3 years. 


In addition, petitioner’s total milk acquisition costs are appro- 
priate for consideration in connection with its attack upon the 
order. More than one-fourth of petitioner’s total receipts of milk 
and milk products over a 5-year period came from Warner’s Dairy 
and, with minor exceptions, was bought at prices substantially 
below Order No. 16 blend prices. (See Finding of Fact 5.) Also, 
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all but a small portion of this milk was sold by petitioner as Class 
I milk. Petitioner protests that the $4 per hundredweight price 
it paid to Warner’s Dairy does not represent petitioner’s total 
cost because of the cost of hauling the milk so purchased from Red 
Lion, Pennsylvania, to its plant. But, although petitioner’s witness 
testified as to the purchases from Warner’s Dairy, no evidence 
was offered as to petitioner’s hauling costs, or indeed as to the 
prices paid to this supplier by petitioner. The witness could not 
state what those prices were. They were later established by re- 
spondent’s exhibits, which are based upon petitioner’s reports to 
the market administrator for the order. 


We are somewhat at a loss to understand petitioner’s allega- 
tions of competitive disadvantage in its operations in Delaware 
and a resultant “trade barrier” to sales in Maryland when all the 
evidence of record establishes that its business has increased sub- 
stantially during the period it has been subject to regulation 
under the contested order. Exhibits introduced into evidence by 
respondent, which are based on petitioner’s records, reveal that 
its Class I sales in the marketing area have remained the same, 
although decreasing as a percentage of its total Class I sales be- 
cause such sales in Delaware, the area where it allegedly exper- 
iences the complained of competitive disadvantage in the sale of 
bottled milk, have grown significantly. For example, petitioner’s 
Class I sales outside the marketing area under Order No. 16 have 
increased from a total of approximately 2.9 million pounds in 1960 
to a total of approximately 3.4, 3.8, 3.8, and 4.6 million pounds in 
1961, 1962, 1963 and 1964, respectively. This is not the picture 
of a regulated handler who cannot compete in the sale of fluid 
milk in an unregulated area. Similarly, as stated above, peti- 
tioner’s receipts of milk from producers has increased substan- 
tially from a total of approximately 3.35 million pounds in 1960 
to a total of approximately 4.17, 4.49, 4.96 and 4.93 million 
pounds in 1961, 1962, 1963 and 1964, respectively. This is not 
the picture of a regulated handler who cannot compete in the 
procurement of milk with unregulated dealers. 


Respondent also introduced into evidence at the hearing data 
with respect to Class I and uniform or blend prices under Order 
No. 16 and other pertinent Federal milk marketing orders. Such 
statistics demonstrate that the blend price under the Upper Ches- 
apeake Bay order*was generally during the years 1960 through 
1964 fairly comparable with the blend price under the Philadelphia 
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and Wilmington (Delaware Valley) orders for handlers also re- 
ceiving milk from producers in Kent and Sussex Counties, Dela- 
ware, with the Order No. 16 blend price being higher than such 
price for some of such handlers under such orders and lower than 
such price for other handlers under such orders.'* Further, the 
New York-New Jersey blend price was uniformly lower than the 
Order No. 16 blend price. We find from these statistics no clear 
indication that petitioner experienced the claimed competitive dis- 
advantage in the acquisition of milk. Moreover, to the extent that 
Philadelphia, Wilmington, New York-New Jersey and other Order 
No. 16 handlers also distributed bottled milk in the unregulated 
portion of Delaware, it is thought that petitioner would have, at 
the least, an advantage with respect to the cost of transporting 
such milk for sale in such area. 


Upon analysis of the cost figures available, it appears that in 
reality petitioner’s complaint is bottomed on the fact that it isa 
handler with high Class I or fluid utilization. Order No. 16 
contains a scheme whereby each handler pays for milk subject to 
regulation under the order at class values or prices, differing ac- 
cording to the use he makes of such milk, while producers receive a 
uniform or blend price based upon the total value of all milk used 
by all handlers under the order. Each handler pays his own pro- 
ducers at the uniform price and then, through adjustments with 
the producer-settlement fund kept by the market administrator, 
brings the total he has paid to producers up to (by paying into 
the producer-settlement fund) or down to (by receiving money 
from such fund) the total he is required to pay at class prices. 
In effect, a handler receives from the producer-settlement fund 
the amount by which the value of his milk at the class prices is 
less than the value at the blend price and pays into the producer- 
settlement fund the amount by which the value of his milk at the 
class prices exceeds the value at the blend price. 


Because petitioner has a high fluid or Class I utilization which 
is above the market average, the blend or uniform price which it 
is required under the order to pay to its producers must be sup- 
plemented by payments into the producer-settlement fund equal 
to the amount by which the value of its milk at class prices ex- 
ceeds the value thereof at the blend price. If the converse had 





17 It is believed that the apparently higher prices payable to Kent and Sussex producers for 
shipments of milk to Delaware Valley handlers would probably be substantially reduced by 
location differentials applicable under such order and hauling charges to such plants borne 
by producers. 
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been the case, that is, if petitioner’s Class I utilization was below 
the market average, petitioner would have drawn money from 
the producer-settlement fund. At this stage in the history of 
milk marketing regulation, petitioner’s complaint in this regard 
is totally lacking in merit. See, e.g., United States v. Rock Royal 


Cooperative, Inc., supra; United States v. Howeth M. Mills et al., 
supra. 


Petitioner further complains that its unregulated Delaware 
competition need not make such payments or charge into the 
producer-settlement fund and that “such a charge created a trade 
barrier .. . when the charge is applied to the milk it sells outside 
the regulated area in competition with others who do not have to 
bear it.” The record does not indicate what such competition 
pays initially for milk so we have no way of comparing the total 
costs for milk to petitioner and the unregulated Delaware dairies, 
including the cost of milk purchased from other handlers. Further, 
such diaries must pay the difference between the Order No. 16 
Class I and blend prices on Class I milk which they distribute in 
the regulated marketing area. The requirement for such payment, 
of course, benefits or protects petitioner’s sales in the marketing 
area and increases its competition’s total cost for milk. Also, of 
utmost significance is the fact that even assuming that on balance 
petitioner pays more for its milk than its Delaware competitors 
the record clearly demonstrates that such alleged competitive 
disadvantage has not hampered it in its sales in the unregulated 
market and certainly is not an economic “trade barrier” to its 
entry into the regulated market. Petitioner’s contentions to this 
effect are based on abstractions lacking in evidentiary support."® 


It is recognized that a fully regulated handler could or might be 
at a disadvantage in competition with dealers paying a flat price 
not reflecting the use value of their milk. Such a situation, or 
disadvantage, established at a promulgation hearing, was, in part, 
the basis for inclusion of the Eastern Shore of Maryland within 
the marketing area. See Jn re Mills Dairy Products Company, 
supra. However, the petitioner has not established herein the 
existence of such economic disadvantage in its competition with 
unregulated Delaware dealers or with handlers regulated under 





18 Nor could a claim of wnjust discrimination on the basis of such payments prevail. Cf. 
In re Terrace Park Dairy et al., supra, at pp. 1394-96. See also In re Hygeia Dairy Company, 
supra; In re The H. E. Koontz Creamery, Inc., 20 A.D. 487 (1961). 
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other orders or that such alleged disadvantage was tantamount 
to a “trade barrier’ proscribed by section 8c (5) (G) of the act.'® 


To summarize, we have found herein that petitioner has failed 
to establish the existence of an alleged “trade barrier” in contra- 
vention of section 8c (5)(G) of the act although we are of the 
opinion that this statutory provision is not applicable to the facts 
herein. It should be stated at this point also that we did not con- 
sider, in reaching our conclusions herein, Table H of respondent’s 
Exhibit 2, other than to recognize that handlers, in addition to 
petitioner, regulated under Order No. 16 and under other Federal 
marketing orders sold milk in the unregulated portion of Dela- 
ware. This fact is corroborated elsewhere in this record and we 
take no cognizance of the alleged volume of sales in such area set 
forth in the table or even the specific identity of the handlers listed 
thereon. Cf. Wirtz v. Baldor Electric Company, 337 F.2d 518, 
528-29 (D.C. Cir. 1963). In addition, the many contentions of 
the parties presented for the record have been considered and 
whether or not specifically mentioned herein, any suggestions, 
requests, etc., inconsistent with the decision are denied. 


ORDER 


In view of the foregoing, the relief requested by petitioner is 
denied and the petition on remand is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,627) 


In re BUSH DAIRY, INC. et al. AMA Docket No. M MM-1. Decided 
June 7, 1966. 


Motion to expedite proceeding—Premature 


Where factual matters alleged in the petition may necessitate a hearing and 
where respondent’s answer has not as yet been filed, petitioners’ motion 
to dispense with the hearing process and to expedite filing of briefs and 
oral argument is denied at this time. 


19 In Lehigh the Court found an economic “trade barrier’ on the basis of the fact that the 
partially or unregulated handler had to pay by virtue of the order and State regulation almost 
$3 per hundredweight more for the Class I milk he disposed of in the marketing area than 
the fully regulated handler was required to pay under the order for milk utilized in Class I. 
No comparable statistics were introduced in this proceeding. In fact, petitioner introduced 
no cost figures in this proceeding. 
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Covington & Burling, of Washington, D. C., for petitioners. 
Mr. John C. Chernauskas for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTION TO EXPEDITE 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
May 23, 1966 by 10 handlers and involving the validity of the 
suspension of seasonal price decreases which would otherwise 
have been effective during the period March 2- April 9, 1966, 
under 15 orders regulating the handling of milk in various 
markets. Petitioners also filed, in part, with their petition a mo- 
tion to expedite the proceeding and respondent filed a reply thereto 
June 6, 1966. John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, certified 
petitioners’ motion to us for decision on June 7, 1966. 


Petitioners request in their motion that the prehearing confer- 
ence, oral hearing and presiding officer’s report provided for in 
the rules of practice be dispensed with herein and that the filing 
of briefs and oral argument be expedited. Petitioners base their 
request upon the contention that the petition presents solely a 
legal issue appropriate for summary disposition. In the opposi- 
tion to petitioners’ motion, respondent denies that the controversy 
herein involves only a legal question and asserts that the petition 
contains factual allegations requiring proof on the part of the 
petitioners. 


We are in agreement that some factual matters are alleged in 
the petition which would ordinarily, if controverted, call for em- 
ployment of the hearing process set forth in the rules of practice. 
In view of this fact and the further fact that respondent’s answer 
has not been filed as yet, we are of the opinion that petitioners’ 
motion to expedite the proceeding is premature. Accordingly, 
such motion is denied at this time. However, petitioners may 
renew such motion for consideration after the answer has been 
filed. 
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(No. 10,628) 


In re BOIcE BRos. DatrY. AMA Docket No. M 2-19. Decided June 
24, 1966. 


Withdrawal—Consent of parties 
Deciston by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), petitioner requested, in effect, that 
the petition herein be withdrawn with prejudice and respondent 
does not object thereto. Accordingly, the petition is hereby con- 
sidered withdrawn with prejudice. 


(No. 10,629) 


In re CHOATE FARMS, HAROLD J. RABIN AND ROBERT E. WATSON. 
AMA Docket No. F&V 967-1. In re WILLIAM D. GRESSINGER, 
ROBERT M. GRESSINGER, PAUL L. GRESSINGER, AND JAMES G. 
GRESSINGER, d/b/a GRESSINGER & SONS. AMA Docket No. 
F&V 967-2. Decided June 24, 1966. 


Dismissal—Stipulation of parties 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In these proceedings under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), counsel for petitioners and 
counsel for respondent stipulated and agreed that the proceedings 
be dismissed. Accordingly, the petition filed in each of these pro- 
ceedings is hereby dismissed. 
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COURT DECISION 


ORVILLE L. FREEMAN, Secretary of Agriculture of the United 
States v. CANNED DAIRY PRopUCTS, INC. Decided June 23, 
1966. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 


OPINION 


ROSENBERG, District Judge. 


This matter is here on an application by the petitioner, Orville 
L. Freeman, Secretary of Agriculture, for an order requiring the 
respondent, Canned Dairy Products, Inc., to testify and produce 
documentary evidence as required by a subpoena duces tecum 
issued on October 6, 1965 and served upon the respondent. The 
subpoena duces tecum was issued and served under the provisions 
of the Agricultural Marketing Agreement Act of 1937, as 
amended, 7 U.S.C. §601 et seq.* 


The Department of Agriculture is conducting an investigation 
under the provisions of the Marketing Agreement Act to deter- 
mine whether various handlers subject to regulation under the 
Delaware Valley or New York-New Jersey marketing orders have 
violated or are violating, directly or indirectly, alone or in concert 
with others, any of the terms or provisions of the marketing 
orders by means of unlawful rebates, refunds, kickbacks, or other 
unlawful actions resulting in non-payment to producers and 
cooperative associations of producers of the minimum prices re- 
quired to be paid for milk pursuant to the orders. 


The Department of Agriculture alleges that its investigations 
have revealed that the minimum pricing provisions of the Dela- 
ware order may be being violated by a scheme whereby, on paper, 
the marketing orders are complied with; that the scheme involves 
the sale of milk by the Coshocton Co-Operative Association in 
Ohio to handlers regulated under the Delaware order through 
certain unregulated handlers, including the respondent; and that 
for milk which passes to regulated handlers, the payments are 
made in accordance with the minimum pricing provisions. How- 





* This determination here follows a hearing scheduled after the parties had filed their 
respective pleadings. The parties agreed to the necessary facts for which this determination 
is sought, but disputed the legal significance of the subpoena upon which the action rests. 
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ever, the Department has reason to believe that for milk which is 
not subject to the minimum pricing provisions the producers, and 
the co-operative associations of producers, are paid an inordi- 
nately low price, and that the savings effected are passed on to 
regulated handlers, which constitutes a rebate and a violation of 
the marketing order. 


In the conduct of its investigations, the Secretary of Agriculture 
is empowered “to require by subpoena the attendance and testi- 
mony of witnesses and the production” of documentary evidence 
“relating to any matter under investigation.” (7 U.S.C. §610(h), 
incorporating 15 U.S.C. §49)! This power has been validly dele- 
gated to and may be exercised by the Director of the Dairy Divi- 
sion, Consumer and Marketing Service, United States Department 
of Agriculture, who issued the subpoena involved here. Freeman 
v. Fidelity-Philadelphia Trust Co., 248 F.Supp. 487, (E.D.Pa., 
1965). 


The respondent Canned Dairy, a milk broker, is not a regulated 
“handler” of milk under the Act. However, it is now established 
that the subpoena power extends to and may be exercised over 
third parties who are not being investigated or proceeded against. 
In the Fidelity-Philadelphia case, supra, it was held that if the 
subpoena was otherwise valid, the respondent was not exempt 
from compliance because it was a bank and not a milk handler 
subject to regulation under the Milk Marketing Act. In Freeman 
v. Brown Bros, Harriman & Co., 357 F.2d 741, C.A.2, 1966, it was 
held that the Secretary had authority to subpoena the accounts of 


1 Section 10(h) of the Agricultural Marketing Agreement Act of 1937, as amended, 7 
U.S.C. § 610(h), provides: 

“(h) For the efficient administration of the provisions of this chapter, the provisions, 
including penalties, of sections 48, 49 and 50 of Title 15 are made applicable to the jurisdiction, 
powers and duties of the Secretary in administering the provisions of this chapter, and to 
any person subject to the provisions of this chapter, whether or not a corporation ... 

Section 9 of the Federal Trade Commission Act, 15 U.S.C. § 49, provides in pertinent part: 

. the commission, or its duly authorized agent or agents, shall at all reasonable times 
have access to, for the purpose of examination, and the right to copy any documentary evi- 
dence of any corporation being investigated or proceeded against; and the commission shall 
have power to require by subpoena the attendance and testimony of witnesses and the produc- 
tion of all such documentary evidence relating to any matter under investigation .. . 

Such attendance of witnesses, and the production of such documentary evidence, may be 
required from any place in the United States, at any designated place of hearing. And in 
case of disobedience to a subpoena the commission may invoke the aid of any court of the 
United States in requiring the attendance and testimony of witnesses and the production of 
documentary evidence. 

Any of the district courts of the United States within the jurisdiction of which such in- 
quiry is carried on may, in case of contumacy or refusal to obey a subpoena issued to any 
corporation or other person, issue an order requiring such corporation or other person to 
appear before the commission, or to produce documentary evidence if so ordered, or to give 
evidence touching the matter in question; and any failure to obey such order of the court 
may be punished by such court as a contempt thereof .. .” 
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a milk broker who was not subject to the provisions of the 
marketing Act. 


At the hearing on this matter, the respondent raised prelimi- 
nary questions of lack of jurisdiction and improper venue. These 
contentions were abandoned by the respondent, but two questions 
remain for our consideration. 


First, the respondent contends that the subpoena has been 
complied with. The parties agree that the respondent has fur- 
nished the records called for in Paragraph 2 of the subpoena: 


“Tfinancial records] which relate directly or indirectly to 
volumes of milk handled, brokered or sold for each month 
during the period December 1963 through July 1965, to [five 


named companies].” 
Paragraph 1 of the subpoena calls for all financial records 


“which relate directly or indirectly to volumes of milk 
handled, brokered or purchased for each month during the 
period December 1963 through July 1965, from Harmony 
Dairy ...or Coshocton Dairy Cooperative Company ... and 
which relate to financial settlements made for such milk or 
for any services rendered in connection therewith with these 
or other persons.” 


Pursuant to this paragraph, the respondent has produced those 
records which relate to milk “purchased” from Coshocton and 
Harmony and the records relating to services rendered in con- 
nection with such purchases. The Secretary here seeks enforce- 
ment of the subpoena as it relates to the records of milk “handled” 
or “brokered” from Coshocton and Harmony. 


The respondent urges the interpretation of the subpoena to be 
that Paragraph 1 calls only for records relating to the purchase 
of milk from Coshocton or Harmony, and that records relating to 
the brokerage or handling of Coshocton or Harmony milk is re- 
stricted by Paragraph 2 to that which eventually reaches five 
named companies. This interpretation seems contrary to the 
explicit language of the subpoena. 


The two paragraphs, while to some extent overlapping, are not 
co-extensive. Paragraph 1 deals with records of all milk handled, 
brokered or purchased from Coshocton and Harmony, no matter 
what the final destination; paragraph 2 deals with records of all 
milk, regardless of source, which is “handled, brokered or sold” 
by respondent to five named companies. 
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Therefore, to the extent that the respondent has not produced 
all financial records which relate to Coshocton milk “handled, 
brokered or purchased,” unrestricted as to the companies to which 
the milk was brokered, the respondent has not complied with the 
subpoena, and if the subpoena is otherwise valid, compliance will 
be ordered. 


The respondent’s second contention is that the enforcement of 
the subpoena would constitute an unreasonable search and seizure 
and violate the Fourth Amendment of the Constitution. 


In Oklahoma Press Publishing Company v. Walling, 327 U.S. 
186 (1946), the Supreme Court of the United States stated at 
page 208: 


“Without attempt to summarize or accurately distinguish all 
of the cases, the fair distillation, in so far as they apply 
merely to the production of corporate records and papers in 
response to a subpoena or order authorized by law and safe- 
guarded by judicial sanction, seems to be that the Fifth 
Amendment affords no protection by virtue of the self-incrim- 
ination provision, whether for the corporation or for its 
officers; and the Fourth, if applicable, at the most guards 
against abuse only by way of too much indefiniteness or 
breadth in the things required to be ‘particularly described,’ 
if also the inquiry is one the demanding agency is authorized 
by law to make and the materials specified are relevant. The 
gist of the protection is in the requirement, expressed in 
terms, that the disclosure sought shall not be unreasonable.” 


The purpose of the Agriculture Marketing Act, as expressed 
in §1 (7 U.S.C. §601), is to overcome “disruption of the orderly 
exchange of commodities in interstate commerce” and conditions 
found to “burden and obstruct the normal channels of interstate 
commerce.”? -* 





2 Congressional policy is set forth in § 602 of the Agricultural Marketing Agreement Act: 

“It is declared to be the policy of Congress — 

(1) Through the exercise of the powers conferred upon the Secretary of Agriculture un- 
der this chapter, to establish and maintain such orderly marketing conditions for agricultural 
commodities in interstate commerce as will establish, as the prices to farmers, parity prices as 
defined by section 1301(a) (1) of this title. 


(2) To protect the interest of the consumer .. . 


(4) ... to establish and maintain such orderly marketing conditions for any agricultural 
commodity enumerated in section 608c(2) of this title as will provide, in the interests of pro- 
ducers and consumers, an orderly flow of the supply thereof to market throughout its normal 
marketing season to avoid unreasonable fluctuations in supplies and prices.” 
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In the case of milk, Congress established a system® of fixing 
prices to be paid to producers distributing the total value of all 
milk sold in a specified market among the producers supplying 
that market. The regulations have been explained and sustained 
in United States v. Rock Royal Co-Operative, 307 U.S. 533 (1939) ; 
H. P. Hood & Sons, Inc. v. United States, 307 U.S. 588 (1939). 


I cannot agree with the contention of the respondent that the 
disclosures here sought are “unreasonable” in view of the validity 
and relevancy of the investigation which the Secretary is attempt- 
ing to make into the practices and marketing policies under the 
provisions of the Act. 


The respondent’s suggestion that the subpoena is unreasonable 
because it is too broad and sweeping was answered in Fidelity- 


Philadelphia Trust Co., supra, at page 492-493: 


“|, . the subject of the investigation is the possible violation 
of the minimum pricing provisions . .. True, the subpoena is 
broad, but so is the investigation, and the burden of produc- 
tion has been softened by the requirement of the subpoena 
that the documents be produced at respondent’s place of busi- 
ness.”’4 


The respondent further suggests that the information sought by 
the Secretary is unnecessary to the investigation and prosecution 
of regulated handlers under the Act, and that, therefore, the only 
reason the Secretary is seeking information from the respondent 
here is “to in some way find Respondent guilty of violating the 
Federal Milk Marketing Agreement Act, or some other unnamed 
Federal crime or crimes.’”’® There is no evidence in the record 
that would support such a contention; and as a surmise, it has no 
probative or persuasive value. 


Therefore, in view of the finding that the investigation is satu- 
torily authorized, that the testimony and documents sought are 
relevent to the investigation, and that the demand, as made, is 
explicit and not excessive or unreasonable in relation to the in- 
vestigation, compliance with the subpoena will be ordered. 


This opinion incorporates Findings of Fact and Conclusions of 
Law pursuant to Federal Rule of Civil Procedure 52. 





3 Pursuant to § 8e(5) of the Act, 7 U.S.C. § 608 (c) (5). 
4 Neither is this a problem here. 


5 Respondent’s Supplemental Brief, Page 138. 
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ORDER 


And now, to-wit, this 23rd day of June 1966, for the reasons 
set forth in the foregoing Opinion, it is hereby ordered and 
directed that the defendant comply with the subpoena as issued by 
the Director of the Dairy Division, Consumer and Marketing 
Service, United States Department of Agriculture. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed 
on November 30, 1965, by the Director, Packers and Stockyards 
Division, Consumer and Marketing Service, United States De- 
partment of Agriculture, charging respondent with violations 
of the Act. 


Respondent filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remain- 
ing allegations, waives oral hearing and the Examiner’s report, 
and consents to the issuance of a specified order, with findings of 
fact and conclusions, for the purpose of this proceeding only, 
based upon the allegations set forth in the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. Marhoefer Packing Company, hereinafter referred to as 
respondent, is a corporation organized and existing under the 
laws of the State of Indiana, with its principal place of business 
located at 13th and North Elm Streets, Muncie, Indiana. 


2. Respondent is now, and was at all times material herein, a 
packer within the meaning of that term as defined in the Act. 
Respondent purchases livestock at posted stockyards subject to the 
provisions of the Act and at other buying places located in various 
States of the United States, and ships or causes such livestock to 
be shipped from such points of purchase to its slaughtering plant 
in Muncie, Indiana. Respondent manufactures and prepares meats 
and meat food products at its slaughtering plant and sells and 
ships such meats and meat food products to retailers and other 
handlers of meats and meat food products located in various 
States of the United States. 


3. Respondent, in the course and conduct of its business as a 
packer, has been, and is now, engaged in competition with other 
corporations, partnerships, individuals, or associations in the 
preparation, sale and distribution, in commerce, of meats and 
meat food products. 


4. Maurice Midtbruget, hereinafter referred to as Midtbruget, 
was at all times mentioned herein an employee of Standard Gro- 
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cery, Indianapolis, Indiana, a Division of National Tea Company, 
engaged in purchasing and merchandizing meats and meat food 
products for his employer. 


5. Respondent, during the year 1959, in the course and conduct 
of its business as a packer in commerce, entered into an arrange- 
ment, agreement, or understanding with Midtbruget pursuant to 
which respondent offered to pay Midtbruget one-half cent per 
pound on sausage products sold by respondent to his employer. 
Such offer was made as an inducement to influence Midtbruget to 
purchase meats and meat food products on behalf of his employer 
from respondent and to refrain or restrict or limit dealing with 
competitors of respondent, and was made without the knowledge 
and consent of Midtbruget’s employer. In accordance with the 
terms of such arrangement, agreement or understanding, respon- 
dent, in connection with the sales of meats and meat food products 
to Midtbruget’s employer, paid Midtbruget $8,266.57 in 1959, 
$10,239.21 in 1960, $10,328.44 in 1961, and $12,606.26 in 1962. 


6. Respondent, during the years 1959, 1960, 1961, and 1962, 
in the course and conduct of its business as a packer in commerce, 
offered to give, and gave, sums of money to employees of The 
Kroger Company, engaged in purchasing and merchandising 
meats and meat food products for their employer, and to relatives 
of said employees, without the knowledge and consent of The 
Kroger Company, as an inducement to influence such employees 
to purchase meats and meat food products on behalf of their em- 
ployer from respondent and to refrain or restrict or limit dealing 
with the competitors of respondent, and without such employees 
furnishing any other consideration to respondent for such 
payments. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 6 
hereof, respondent has violated sections 202(a), 202(b) and 
202(e) of the Act (7 U.S.C. 192(a), 192(b), 192(e)). 


Inasmuch as respondent has consented to the issuance of the 
order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Marhoefer Packing Company, in or in connection 
with the sale and distribution in commerce of meats or meat food 
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products, shall cease and desist from entering into, continuing, 
cooperating in or carrying out any agreement, arrangement, or 
understanding with any officer, agent, or employee of any cus- 
tomer or prospective customer which involves the giving by 
respondent of any money, or any gift of more than nominal value, 
to any such officer, agent, or employee based upon or related to 
the purchase of meats or meat food products by such customer or 
prospective customer from respondent. 


This order shall become effective on the first day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


(No. 10,631) 


In re COLLINS PACKING COMPANY. P&S Docket No. 3670. Decided 
June 2, 1966. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce. 


Mr.- Jerome S. Ducrest for complainant. 
Bauer, Mikles & Martin, of Cincinnati, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint and notice of hearing filed on March 22, 1966, by the Direc- 
tor, Packers and Stockyards Division, Consumer and Marketing 
Service, United States Department of Agriculture, charging re- 
spondent with violations of the Act and the regulations there- 
under. 

Respondent filed an answer on May 18, 1966, in which it admits 
the jurisdictional allegations of the complaint and notice of hear- 
ing, neither admits nor denies the remaining allegations, waives 
oral hearing and the report of the Hearing Examiner, and con- 
sents to the issuance of a specified order, with findings and con- 














COLLINS PACKING CO. 743 
Cite as 25 A.D. 742 


clusions, for the purpose of this proceeding only, based on all alle- 
gations contained in the complaint and notice of hearing. Com- 
plainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under the 
laws of the State of Ohio with its principal office and place of 
business located at 633 South Second Street, Greenfield, Ohio. At 
all times material herein, respondent was a packer, within the 
meaning of the Act. 


2. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for slaughter 


purposes and failed to pay when due the purchase price of such 
livestock. 


Date of No. of Amount of 
Purchase Purchased From Head Purchase 
(1965) 

November 11 Copeland & Wiley 338 $16,536.92 
November 15 _ 24 = 132 8,684.81 
November 16 ~ = os 166 8,935.38 
November 17 - a 137 8,917.65 
November 18 ” ” i 157 8,961.17 
November 19 ” " - 176 9,589.81 
November 22 a = ™ 157 9,079.58 
November 23 " sa 7 162 8,973.53 
December 2 Cedarville Live Stock Co. 44 2,551.67 
December 3 ” - o ™ 58 3,283.72 
December 6 se “i “9 oe 61 3,712.96 
November 11 Greencastle Livestock Center 175 $ 9,533.58 
November 12 ' " ™ 193 9,811.88 
November 15 ” i = 172 9,447.32 
November 17 3 “ ” 181 9,909.46 
November 19 = - v 180 9,832.80 
November 8 Robert T. Winner Sons, Inc. 161 8,474.61 
November 21 = - - ” 7 213 11,731.53 
November 22 - ” 7 - * 219 11,744.06 
December 21 Donald McKamey 31 1,843.83 
December 21 Frank Swan 11 665.02 


3. Respondent, as of the date of issuance of the complaint and 
notice of hearing, had failed to pay the purchase price of the 
livestock referred to in Finding of Fact 2 above. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has engaged in unfair practices in commerce 
in violation of section 202(a) of the Act (7 U.S.C. 192(a)), and 


section 201.43(b) of the regulations (9 CFR 201.43 (b)). Inas- 
much as complainant has recommended that the order consented 


to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after service 


thereof upon the respondent, and copies hereof shall be served 
upon the parties. 


(No. 10,632) 


CAMERON LIVESTOCK AUCTION v. ABBEVILLE COMMISSION COM- 
PANY and IRA PACK, JR. P&S Docket No, 3467. Decided 


June 3, 1966. 


Reconsideration—Amendment of finding of fact 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 
In this reparation proceeding under the Packers and Stock- 


yards Act, as amended (7 U.S.C. 181 et seq.), an order was issued 
on February 25, 1966, requiring respondents to jointly and sever- 
ally pay to the Cameron Livestock Auction the sum of $4,407.08, 
with interest from August 1, 1964, until paid, and further 
requiring respondent Pack to severally pay to the Cameron Live- 
stock Auction the additional sum of $136.58 with interest from 
August 1, 1964, until paid. On March 14, 1966, respondent Abbe- 
ville Commission Company filed a petition for reconsideration of 
the order of February 25, 1966. Also filed was a letter written by 
Mr. O. A. White and sent in by him, in which he stated, in relevant 
part that: 
The Cameron Livestock Auction has been operating as a 
charitable trust since February 14, 1961, with Mr. Lester 


Lawhorn as manager and Mr. R. V. Hardegree now a trustee. 
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Mr. Lawhorn is now replaced by Mr. W. F. Lawhorn as 
manager. 


My wife and her brother, Lester D. Lawhorn, are the 
ultimate beneficiaries of the trust which is irrevocable and 
expires February 14, 1971. 

On March 14, 1966, the order of February 25, 1966, was stayed 
pending the issuance of a further order in this proceeding. Copies 
of the Abbeville Commission Company’s petition and of Mr. 
White’s letter were served upon the Cameron Livestock Auction 


and respondent Pack. A copy of Mr. White’s letter was also 
served upon the Abbeville Commission Company. 


The Cameron Livestock Auction and respondent Pack were 
given an opportunity to file answers to the Abbeville Commission 
Company’s petition. In respect to Mr. White’s letter, a notice was 
sent to the Cameron Livestock Auction and to respondents. The 
notice, in relevant part, read as follows: 


... consideration is being given to changing finding of fact 


number one of the decision in this proceeding, in accordance 
with the statements made in such letter. If such change is 


made, some further conforming changes might be made with 


respect to the remainder of the decision and the order. The 
parties are hereby notified that views concerning this matter 
may be filed by them with the Hearing Clerk within 20 days 


of their receipt hereof. 


None of the parties filed any views concerning the letter; nor was 
an answer to the petition filed by either the Cameron Livestock 
Auction or respondent Pack. 


In its petition the Abbeville Commission Company alleges: 
“That the evidence does not sustain finding 5 that 57 of the 65 
cattle as set forth in finding 4 were the cattle ‘resoid’ for the 
account of respondent Pack at the Abbeville Commission Com- 
pany.” The evidence in this regard is uncontradicted. At the oral 


hearing, respondent John A. Richard testified that respondent 
Pack “had brought these cattle from Cameron to Abbeville.” In 


an affidavit contained in the investigative report, respondent Pack 
stated that 57 of the cattle purchased at the Cameron Livestock 


Auction stockyard on July 9, 16 and 23, 1964, were resold by him 
at the Abbeville Commission Company stockyard. 


In respect to the conclusions of the decision under reconsider- 
ation, the Abbeville Commission Company comments, in its peti- 
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tion, that the first two paragraphs thereof are “‘basically correct.” 
Such two paragraphs summarize some of the evidence from which 
it was concluded that “when the 57 head were delivered by Pack 
to the Abbeville Commission Company, the latter had reason to 
know that the cattle had not been paid for by Pack and that he 
needed the proceeds of sale to pay the person who had sold the 
cattle to him.” Upon reconsideration it is concluded that there 
is no merit in respondent’s contention that such finding is “wholly 
erroneous and in no way sustained by the evidence.”’ 


The Abbeville Commission Company’s cross complaint was dis- 
missed. Detailed findings concerning such cross complaint would 
serve no useful purpose since it was filed after the 90 day period 
of limitations provided for by the Act. 


The Wright and Fulton cases were cited in the decision and 
order of February 25, 1966, as authority for the proposition that 
a market agency (such as the Abbeville Commission Company) 
may not apply the proceeds of the sale of consigned livestock to 
the payment of an indebtedness owed by the consignor to the 
market agency, where the latter knows or has reason to know 
that such livestock was not paid for by the consignor, and that he 
will be unable to pay for it unless such proceeds of sale are re- 
mitted to him by the market agency. Such rule of law is clearly 
applicable in the case under reconsideration. We agree with the 
Abbeville Commission Company, that all market agencies, includ- 
ing the Cameron Livestock Auction, are bound by such rule. 
However, the rule will not bar the Cameron Livestock Auction’s 
recovery inasmuch as the proceeds traced resulted from the resale 
of the very livestock the purchase of which by respondent Pack 
gave rise to the indebtedness complained about by the Cameron 
Livestock Auction. That is to say that, where a purchaser of live- 
stock fails to pay therefor, the seller may claim the net proceeds 
of the resale of the animals, except to the extent that there may be 
involved the rights of a third person who in good faith paid value 
without notice of such seller’s interest. One who, like the Abbe- 
ville Commission Company, obtains possession of property in 
payment of an antecedent debt does not occupy the position of a 
bona fide purchaser for value as against the unpaid seller. Stock- 
ton Livestock Commission Company v. Julius Kuhlman and K & R 
Livestock Commission Co., P. & S. Docket No. 3527, decided April 
26, 1966. 
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The other matters raised in the Abbeville Commission Com- 
pany’s petition were considered at the time the decision and order 
of February 25, 1966, was issued; and, upon reconsideration, it is 
determined that the decision and order should stand as originally 
issued, except that Finding of Fact 1 contained therein is hereby 
amended, in accordance with Mr. White’s letter, to read as 
follows: 


1. Complainant, Cameron Livestock Auction, Box 729, 
Cameron, Texas, is a charitable trust which at all times 
material herein was managed by Mr. Lester Lawhorn. At all 
times material herein, complainant was registered under the 
Act with the Secretary of Agriculture as a market agency 


and dealer. The trustee of the trust is Mr. R. V. Hardegree. 


The stay order of March 14, 1966, is hereby vacated. The 
order of February 25, 1966, as amended, is hereby reinstated, and 
the reparation awarded therein shall be paid within 30 days from 
the date of this order. Copies hereof shall be served upon the 
parties. 


(No. 10,633) 


In re FRANK BEASLEY, GRADY BLACKMAN, MRS. SHELBY BLACK- 
MAN, HAYwoop HuTTo, JAcK Hutto, N. Z. JoNES, D.K. WIL- 


SON, AND RAIF WILSON, d/b/a ARITON LIVESTOCK AUCTION. 
P&S Docket No. 3686. Decided June 7, 1966. 


Misrepresentation of weights—Records—False entries—Suspensison of 
registration—Consent 


Respondents are ordered to cease and desist from weighing livestock at false 
weights, making entries in records of false weights, paying consignors 
on basis of false weights and failing to operate livestock scales properly, 
are ordered to keep records that fully disclose all transactions in their 


business and are suspended as registrants under the act for a period 
of 21 days. 


Mr. Raymond W. Fullerton for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on May 4, 1966, by the Director, Packers and Stockyards 
Division, Consumer and Marketing Service, United States De- 
partment of Agriculture, charging that respondents violated the 
act and the regulations promulgated thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


On May 26, 1966, respondents filed an answer in which they 
admit the jurisdictional allegations set forth in the complaint, 
neither admit nor deny the remaining allegations, waive oral 
hearing and the report of the Hearing Examiner, and consent to 
the issuance, without further notice, of a specified order contain- 
ing findings of fact and conclusions based upon the allegations in 
the complaint. Complainant has recommended that the order con- 
sented to by respondents be issued and that such order become 
effective on June 20, 1966. 


FINDINGS OF FACT 


1. (a) Respondents, Frank Beasley, Grady Blackman, Mrs. 
Shelby Blackman, Haywood Hutto, Jack Hutto, N. Z. Jones, D. K. 
Wilson, and Raif Wilson, whose business address is Ariton, Ala- 
bama, are now, and were at all times material herein, partners 
doing business as Ariton Livestock Auction. 


(b) Respondents, as partners doing business as Ariton Live- 
stock Auction, are now, and were at all times material herein, 
registered with the Secretary of Agriculture under the act to 
engage in business as a market agency buying and selling live- 
stock in commerce on a commission basis and as dealers buying 
and selling livestock in commerce for their own account. 


(c) Respondents own and operate, and at all times material 
herein owned and operated, the Ariton Livestock Auction stock- 
yard, Ariton, Alabama, hereinafter called the stockyard. The 
stockyard is now, and was at all times material herein, a posted 
stockyard subject to the provisions of the act. 


2. Respondents, on or about January 5, 1965, and February 1, 
1966, as specified in the tabulation of transactions set forth in 
paragraph II of the complaint, sold consigned livestock for a 
commission at the stockyard on a weight basis; and in connection 
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therewith: (1) weighed the livestock through their weighmaster 
employee at less than the true and correct weights of the livestock; 
(2) made entries in respondents’ accounts of sales showing 
weights less than the true and correct weights of the livestock; 
and (8) paid the consignors of the livestock the proceeds result- 
ing from the sale of the livestock on the basis of such incorrect 
weights. 


3. Respondents, on or about January 5, 1965, and February 1, 
1966, sold consigned livestock for a commission at the stockyard 
on a weight basis; and in connection therewith, failed to operate 
the livestock scale at the stockyard in accordance with the IN- 
STRUCTIONS FOR WEIGHING LIVESTOCK issued on March 
9, 1963, by the Packers and Stockyards Division, in that respond- 
ents, through their weighmaster employee, weighed such livestock 
when said scale was not in balance. 


4. Respondents, on or about January 5, 1965, and February 1, 
1966, failed to keep accounts, records, and memoranda which 
would fully and correctly disclose all transactions involved in 
their business under the act; in that, in connection with the trans- 
actions described and referred to in Finding of Fact 2 herein, 
respondents made and issued scale tickets which were not serially 
numbered, and which failed to show the name of the agency per- 
forming the weighing service and the names of all of the buyers 
of the livestock. Copies of said scale tickets were made a part 
of respondents’ accounts and records. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3. and 4 
herein, respondents have wilfully violated sections 307, 312, and 
401 of the act (7 U.S.C. 208, 213, 221), and sections 201.49, 201.55, 
and 201.71 of the regulations (9 CFR 201.49, 201.55, 201.71). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the follow- 
ing activities in commerce: 


(1) Weighing livestock at other than the true and correct 
weights of the livestock; 
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(2) Making entries in respondents’ accounts and records show- 
ing weights less than the true and correct weights of the live- 
stock; 


(3) Paying the consignors of livestock on the basis of false and 
incorrect weights; and 


(4) Failing to operate livestock scales owned or controlled by 
respondents in accordance with the instructions for weighing 
livestock issued by the Packers and Stockyards Division. 


Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business under the act, including, among other things, copies 
of accounts of sales showing the true and correct weights of live- 
stock sold in commerce and copies of serially numbered scale 
tickets which show the name of the agency performing the weigh- 
ing service and the names of the buyers of livestock sold in com- 
merce. 


Respondents are suspended as registrants under the act for a 
period of twenty-one (21) days. 


~ 


Copies hereof shall be served upon the parties and this order 
shall become effective on June 20, 1966. 


(No. 10,634) 


In re GREAT FALLS LIVESTOCK MARKET CENTER. P&S Docket 
No. 3696. Decided June 7, 1966. 


Market agency—Invoices—Accounts of sale—Commissions—Shippers’ 
proceeds—Records—Fraud—Suspension of registration—Consent 


Respondent is ordered to cease and desist from issuing false and incorrect 
invoices and accounts of sale, collecting commissions absent services, 
using shippers’ proceeds for unauthorized purposes and defrauding 
sellers and purchasers of livestock, is ordered to keep records that fully 
disclose all transactions in its business and is suspended as a registrant 
for a period of 10 days. 


Mr. Jerome S. Ducrest for complainant. 
Mr. C. T. ‘Tad’ Sanders, of Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a Complaint issued by the Director, Packers and Stockyards Di- 
vision, Consumer and Marketing Service. The Complaint charges 
respondent with various violations of the Act and the regulations. 
Respondent, in its answer, admits the jurisdictional allegations 
in the Complaint and submits to the jurisdiction of the Secretary 
in the matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and the report of the Hearing Examiner 
and, for the purposes of this proceeding only, consents to the is- 
suance of a specified order, with findings of fact and conclusions 
based upon the allegations contained in the Complaint. Com- 
plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. The Great Falls Livestock Market Center stockyard, Great 
Falls, Montana;:hereinafter referred to as the stockyard, is now 
and was at all times mentioned herein a posted stockyard subject 
to the provisions of the Act. 


2. Respondent, whose business address is Great Falls, Montana, 
is a corporation organized and existing under the laws of the 
State of Montana, with its principal office and place of business 
located at Great Falls, Montana. 


3. Respondent, at all times material herein, was registered 
with the Secretary of Agriculture as a market agency to sell live- 
stock on a commission basis at the stockyard and as a dealer to 
buy and sell livestock for its own account in commerce. 


4. (a) Respondent, at the stockyard, during the period from 
September 1, 1964, through January 31, 1965, aided and abetted 
Don F. Stirling, a registered dealer, hereinafter referred to as 
“Stirling,” who was acting as livestock purchasing agent for the 
Packerland Packing Company, Inc., Green Bay, Wisconsin, a 
packer subject to the Act, hereinafter referred to as “Packerland,” 
in defrauding said packer, as described in Findings of Fact 5 
and 6 below. 


(b) Respondent, at the stockyard, during the month of Sep- 
tember 1964, aided and abetted Jack Bloxham, a registered dealer, 
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hereinafter referred to as “Bloxham,” who was acting as live- 
stock purchasing agent for the Landy Packing Company, St. 
Cloud, Minnesota, a packer subject to the Act, hereinafter re- 
ferred to as “Landy,” in defrauding said packer, as described in 
Finding of Fact 7 below. 


5. Respondent, at the stockyard, on or about six dates specified 
in the Complaint and in other similar transactions at divers other 
times during the period from October 1 through December 31, 
1964, in connection with purchases of cows for the account of 
Packerland by Stirling, prepared and issued false and incorrect 
invoices showing arbitrarily marked-up prices as the actual pur- 
chase prices of said cows, which invoices were paid by Packerland 
and made a part of its accounts and records, and respondent, 
upon receipt of payment for said purchases from Packerland, 
paid Stirling the difference between the actual cost of the cows and 
the marked-up prices. 


6. Respondent, in commerce, on or about the dates and in the 
transactions described below, and in other similar transactions 
at divers other times during the period from October 1 through 
December 31, 1964, assisted Stirling in defrauding Packerland 
by enabling him to make secret “profits” out of various purchases 
of cows for the account of said packer. In carrying out such 
practice, respondent charged and collected selling commissions on 
certain of the cows involved in Stirling’s said fraudulent opera- 
tions, notwithstanding that it did not handle or sell the cows, and 
prepared and issued (1) accounts of sale falsely and incorrectly 
reporting the sale of cows for the account of Stirling by respond- 
ent at the stockyard and assessing a selling commission, when in 
fact the cows were not sold by respondent through the stockyard; 
(2) buyers’ invoices falsely and incorrectly reporting purchases 
of cows by Stirling for the account of Packerland from respond- 
ent, at the stockyard, when such cows had been purchased by 
Stirling at other posted stockyards and at lower prices than the 
purchase prices shown on said invoices, which invoices were made 
a part of the accounts and records of Packerland; and (3) checks 
drawn on respondent’s custodial account, payable to Stirling, 
purportedly in payment of the proceeds from the sale of cows at 
the stockyard for his account, but actually reimbursing him for 
the cost of cows purchased by him at other stockyards and, in 
addition, giving him “profits” from the transactions. Respondent 
made copies of said false and incorrect accounts of sale and in- 
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voices, together with the fraudulently drawn custodial account 
checks, a part of its accounts and records. More specifically : 


(a) Respondent, on or about November 17, 1964, prepared and 
issued (1) an account of sale falsely and incorrectly showing the 
sale by respondent on a commission basis, at the stockyard, of 14 
cows for the account of “Don Stirling” for a gross price of 
$804.28, less marketing expenses of $49.00, which included a sell- 
ing commission of $45.00, or a net price of $755.28, and showing 
the buyer of the 14 cows as “Don 13,” Stirling’s designation for 
purchases made by him for Packerland, when in fact the 14 cows 
had not been consigned to or sold by respondent; (2) a buyer’s 
invoice falsely and incorrectly showing the purchase from re- 
spondent for Packerland by Stirling of 14 cows for a purchase 
price of $804.28, plus $1.40 for brand inspection and $21.00 for 
Stirling’s “buying commission,” or a total price of $826.68; and 
(3) a custodial account check in the amount of $755.28, purport- 
edly in payment of the proceeds from the sale of livestock on a 
commission basis for Stirling’s account but which actually was 
a means of reimbursing Stirling for his outlay of funds in the 
purchase of the said 14 cows in the amount of $600.02 and, at 
the same time, allowing him to make a “profit” of $155.26 at the 
expense of his principal. The false and incorrect buyer’s invoice 
was made a part of the accounts and records of Packerland and 
copies of the false and incorrect account of sale and buyer’s in- 
voice and the fraudulently drawn custodial account check were 
made a part of the accounts and records of respondent. 


(b) Respondent, on or about December 1, 1964, prepared and 
issued (1) an account of sale falsely and incorrectly showing the 
sale by respondent on a commission basis, at the stockyard, of 
nine cows for the account of “Don Stirling” for a gross price of 
$769.32, less marketing expenses of $37.25, which included a sell- 
ing commission of $29.25, or a net price of $732.07, and the pur- 
chase of such nine cows by “Don 13,” Stirling’s designation for 
purchases made by him for Packerland, when in fact the nine 
cows had not been consigned to or sold by respondent; (2) a 
buyer’s invoice falsely and incorrectly showing the purchase from 
respondent for Packerland by Stirling of 11 cows for a purchase 
price of $819.35, plus $1.60 for brand inspection and $16.50 for 
Stirling’s “buying commission,” or a total price of $836.95, when 
in fact nine of such 11 cows had been purchased by Stirling at 
other posted stockyards; and (3) a custodial account check for 
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$732.07, purportedly in payment of the proceeds from the sale of 
said nine cows on a commission basis for Stirling’s account but 
which actually was a means of reimbursing him for the $180.43 
paid by him for the cows at the other posted stockyards and, at 
the same time, enabling him to make a “profit” of $551.64 on the 
said nine cows at the expense of Packerland. The false and in- 
correct buyer’s invoice was made a part of the accounts and rec- 
ords of Packerland and copies of the false and incorrect account 
of sale and buyer’s invoice and the fraudulently drawn custodial 
account check were made a part of the accounts and records of 
respondent. 


(c) Respondent, on or about December 15, 1964, prepared and 
issued (1) an account of sale falsely and incorrectly showing the 
sale by respondent on a commission basis, at the stockyard, of 
four cows for the account of “Don Stirling” for a gross price of 
$260.32, less marketing expenses of $19.00, which included a 
selling commission of $13.00, or a net price of $241.32, and 
showing the buyer of such four cows as “Don 13,” Stirling’s des- 
ignation for purchases made by him for Packerland, when in fact 
the four cows had not been consigned to or sold by respondent; 
(2) a buyer’s invoice falsely and incorrectly showing the purchase 
from respondent for Packerland by Stirling of five cows for a 
purchase price of $278.32, plus $.50 for brand inspection and 
$7.50 for Stirling’s “buying commission,” or a total price of 
$286.32, when in fact four of such five cows had been purchased 
by Stirling at another posted stockyard; and (3) a custodial 
account check for $241.32 purportedly in payment of the proceeds 
from the sale of said four cows but which actually was a means 
of reimbursing him for the $59.41 paid by him for the four cows 
at the other posted stockyard and, at the same time, enabling him 
to make a “profit” of $181.91 on the said cows at the expense of 
Packerland. The false and incorrect buyer’s invoice was made a 
part of the accounts and records of Packerland and copies of the 
false and incorrect account of sale and buyer’s invoice and the 
fraudulently drawn custodial account check were made a part of 
the accounts and records of respondent. 


7. Respondent, at the stockyard, on or about September 15, 
1964, aided and abetted Bloxham in making a secret “profit” in 
connection with his purchases of cows for Landy. In connection 
with such fraudulent transaction, respondent prepared and issued 
a buyer’s invoice falsely and incorrectly showing the purchase 
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from respondent by Bloxham, for Landy, of four cows consigned 
by “F. T. Saylor” for a purchase price of $242.15, plus $.40 for 
brand inspection and $8.00 for Bloxham’s buying commission, or 
a total price of $250.55, when in fact only two of such four cows 
were purchased out of a consignment by F. T. Saylor, and the pur- 
chase prices of the four cows totalled only $113.44, including $.40 
for brand inspection. The false and incorrect invoice was submit- 
ted to Landy, paid by it, and made a part of its accounts and rec- 
ords. Upon receipt of Landy’s payment of said false and incorrect 
invoice, based on the fraudulently marked-up prices totalling 
$250.55, respondent issued a check, No. 2722, dated September 
15, 1964, in the amount of $129.11, payable to “Don Stirling” in 
payment of the difference between the actual purchase prices of 
the cows and the fraudulently marked-up prices at which Landy 
was invoiced, the proceeds from which check were shared by 
Stirling with Bloxham. Copies of the false and incorrect account 
of sale and buyer’s invoice were made a part of the accounts and 
records of respondent. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 4, 5, 6 and 
7 hereof, respondent has wilfully violated sections 304, 307, 
312(a) and 401 of the Act and sections 201.40, 201.41, 201.42 and 
201.43 of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and suspending its registration under the Act 
for a period of 10 days, and complainant has recommended that 
such an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Preparing and issuing false and incorrect invoices and 
accounts of sale; 


(2) Assessing and collecting commissions for services which 
were not performed or rendered by respondent; 


(3) Using funds received from the sale, in commerce, of live- 
stock consigned to it for sale on a commission basis for purposes 
other than the payment of lawful marketing charges and the re- 
mittance of net proceeds to shippers; 
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(4) Participating in arrangements or schemes which defraud 
persons selling or purchasing livestock in commerce, or aiding 
and abetting persons in defrauding sellers or purchasers of live- 
stock in commerce. 


Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in its 
business as a market agency and as a dealer, including true and 
correct accounts of sale, invoices, or copies thereof. 


Respondent is suspended as a registrant under the Act for a 
period of 10 days. 


This order shall become effective July 1, 1966. 


(No. 10,635) 


In re C. & S. LIVESTOCK COMMISSION Co., INC. P&S Docket No. 
3658. Decided June 8, 1966. 


Market agency—Shippers’ proceeds—Unauthorized deductions— 
Insolvency—Cease and desist—Consent 


Respondent is ordered to cease and desist from operating as a market agency 
. while insolvent, using shippers’ proceeds for unauthorized purposes, 
failing to maintain account for such proceeds properly and making 
unauthorized deductions from proceeds due consignors. 
Mr. Garrett N. Wyss for complainant. 
Mr. C. T. ‘Tad’ Sanders, of Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 7, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that the financial 
condition of respondent failed to meet the requirements of the Act 
and that respondent violated the Act and the regulations there- 
under (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 
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Respondent filed an amended answer on May 9, 1966, in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified cease and desist order, with findings and 
conclusions, for the purpose of this proceeding only, based on all 
allegations contained in the complaint. Complainant has recom- 
mended that the cease and desist order consented to by respondent 
be issued, and has stated its belief that effectuation of the purposes 
of the Act does not require that respondent be suspended as a 
registrant under the Act, as respondent has brought its operations 
into compliance with the Act and regulations and has demon- 
strated that, at present, its financial condition meets the require- 
ments of the Act. 


FINDINGS OF FACT 


1. The respondent, a corporation with its place of business at 
Norton, Kansas, is now and was at all times material herein en- 
gaged in the business of selling in commerce livestock on a com- 
mission basis and is now and was at all times material herein 
registered with the Secretary of Agriculture as a market agency 
and a dealer. Respondent owns and operates the auction market 
known as C. & S. Livestock Commission Co., Inc., hereinafter 
called the stockyard, which was at all times material herein a 
posted stockyard subject to the provisions of the Act. 


2. At the time of issuance of the complaint, respondent’s cur- 
rent liabilities exceeded its current assets. As of September 30, 
1965, respondent had current liabilities totaling $60,940.55 and 
current assets totaling $42,340.15, resulting in an excess of cur- 
rent liabilities over current assets of $18,600.40. As of October 
30, 1965, respondent had current liabilities totaling $49,873.20 
and current assets totaling $33,729.49, resulting in an excess of 
current liabilities over current assets of $16,143.71. 


3. Respondent, during the period from September 30, 1965, 
through October 30, 1965, operated as a market agency selling at 
the stockyard livestock on a commission basis, notwithstanding 
the fact that its current liabilities exceeded its current assets. 


4. Respondent, during the month of October 1965, used funds 
received from the sale of livestock consigned to it for sale at the 
stockyard on a commission basis for purposes of its own and 
purposes other than the payment of lawful marketing charges and 
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the remittance of net proceeds to shippers, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock. As of 
October 30, 1965, respondent had outstanding checks issued to 
consignors of livestock, drawn on its custodial bank account, in 
the amount of $140,745.14, and had with which to offset such 
outstanding checks, a bank balance in its custodial account of 
$117,619.90, current proceeds receivable of $3,897.78, plus deposits 
in transit of $15,115.63, resulting in a deficit of $4,111.83 in funds 
available to pay shippers’ proceeds. 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, as well as at divers other times 
during the period from September 2 through November 18, 1965, 
sold livestock consigned to respondent for sale on a commission 
basis and deducted from the proceeds due each consignor an “in- 
surance” charge of 10¢ per head on cattle and 5¢ per head on hogs. 
Such charge was not included in respondent’s tariff on file with the 
Secretary of Agriculture, containing the rates and charges for the 
stockyard services rendered by the respondent at the stockyard, 
and could not properly be included in such tariff inasmuch as it 
related basically to matters other than stock yard services. Re- 
spondent did not hold written orders authorizing such deductions 
for “insurance” executed by the respective consignors at the time 
of. or immediately following the consignments of the livestock to 
respondent for sale on a commission basis. 


No. of Head 
and Species 
Date of Livestock Amount Deducted 
1965 Consignor Cattle Hogs for Insurance 
September 23 Oscar Brandt 1 $ .10 
- 23 Ben David 2 .20 
- 23 Paul Kitzke 19 1.90 
ey 30 Harry Meyers 5 : .25 
“a 30 Kieth & Son 55 5.50 
October 7 Floyd Russel 5 50 
= 7 Alvin Russel 4 .40 
os 7 Carl Roeder 3 .30 
9 7 Leo Otter 15 1.50 
z 7 Loyal Vincent 20 2.00 
" 14 John Wetter 10 1.00 
~ 14 Andrew Stephens 49 4.90 
2 14 Dick Jansonies 22 2.20 
' 14 Wm. D. Jansonies 13 1.30 


™ 14 Pat Wyhoff 8 80 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated sections 307 and 312(a) of the Act, supra, 
and sections 201.40, 201.41, and 201.42 of the regulations (9 CFR 
201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has violated sections 307 and 312(a) of the Act, supra, 
and section 201.39(a) of the regulations (9 CFR 201.39(a)). 


Inasmuch as respondent has. consented to the issuance of the order 
set forth below and complainant has recommended that such order 


be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) operating as a 
market agency in commerce while its current liabilities exceed 


its current assets; (2) using funds received as proceeds from the 
sale of livestock on a commission basis for purposes of its own 
and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; (3) failing to 
maintain its custodial account for shippers’ proceeds in conform- 
ity with the provisions of section 201.42 of the regulations (9 CFR 
201.42); and (4) deducting from the proceeds due consignors 
from the sale of livestock on a commission basis any amount other 
than deductions for the rates and charges set forth in the sched- 
ule of rates and charges on file with the Secretary of Agriculture 
and in effect at the time of each such deduction, and deductions 
permitted under the provisions of the Act and the regulations. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 10,636) 


In re CHARLES D. (BUSTER) HAACK. P&S Docket No. 3641. De- 
cided June 8, 1966. 


Failure to pay when due—Checks—Cease and desist—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and from failing to pay when 
due for such livestock. 


Mr. Gerald P. Summers for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on January 24, 1966, by the Acting Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging that respondent’s financial condition did not meet the 
requirements of the Act (7 U.S.C. 204) and that respondent wil- 
fully violated the provisions of the Act and the regulations there- 
under (9 CFR 201.1 et seq.). 


On February 17, 1966, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Respondent has also 
submitted a financial statement dated January 31, 1966. Com- 
plainant has filed a recommendation in which it states it has re- 
viewed respondent’s financial statement and has found that it 
demonstrates that his current assets presently exceed his current 
liabilities and that his financial condition therefore, now meets 
the requirements of the Act. Complainant further states that in 
view of the fact that the respondent has now brought his opera- 
tions into compliance with the Act, effectuation of the purposes 
of the Act does not appear to require that respondent be suspended 
as a registrant under the Act. Complainant recommends that the 
cease and desist order consented to by the respondent be issued. 
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FINDINGS OF FACT 


1. The Cen-Tex Livestock Commission Co., Inc. (formerly Cen- 
Tex Livestock Commission Co.) stockyard, Giddings, Texas, Nav- 
asota Livestock Commission Co. stockyard, Navasota, Texas, and 
Conroe Cow Palace Livestock Auction (formerly Conroe Cow 
Palace) stockyard, Conroe, Texas, hereinafter referred to as the 
stockyards, are now, and were at all times material herein, posted 
stockyards to the provisions of the Act. 


2. Respondent, whose business address is Hempstead, Texas, 
is now, and was at all times material herein, engaged in business 
as a livestock dealer, buying livestock in commerce for his own 
account. Respondent is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer under 
the Act. 


3. At the time of issuance of the complaint, respondent’s cur- 
rent liabilities exceeded his current assets. As of November 1, 
1965, respondent’s current liabilities totaled $114,546.44 while his 
current assets totaled only $77,902.92, leaving a deficiency in the 
amount of $36,643.52. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards for his own 
account and in purported payment of the purchase price of such 
livestock issued checks which were returned unpaid by the bank 
upon which they were drawn because of insufficient funds in re- 
spondent’s account. 


Date of Date 

Check Payee Amount Returned 
8- 3-65 Cen-Tex Livestock Commission Co. $4,667.67 8-21-65 
8-24-65 ” 7,039.39 9-15-65 
9- 7-65 = 3,478.29 9-27-65 
9-28-65 9,168.65 10-16-65 
10- 2-65 Navasota Livestock Commission Company 4,761.99 10- 9-65 
10- 9-65 - 2,201.53 10-21-65 
10- 9-65 Conroe Cow Palace 2,351.40 10-14-65 
10-19-65 Cen-Tex Livestock Commission Co. 7,817.58 11-10-65 
10-23-65 Conroe Cow Palace 2,833.96 10-28-65 


5. Respondent failed to pay, when due, the purchase price of 
the livestock referred to in Finding of Fact 4 herein. 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has wilfully violated section 312(a) of the Act 
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(7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 
CFR 201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank on which they 
are drawn to pay such checks; (2) failing to pay, when due, the 
purchase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,637) 


In re DEZZIE T. LEGGOTT AND ROBERT B. LEGGOTT, d/b/a LEGGOTT 
LIVESTOCK AUCTION. P&S Docket No. 3678. Decided June 8, 
1966. 


Market agency—Gifts—Employment of dealers—Cease and 
desist—Consent 


Respondents are ordered to cease and desist from making payments and 
providing trucking service to buyers as inducements to attend sales, 
permitting employees to purchase consigned livestock and employing 
dealers who operate as such at respondents’ sales in the furnishing 
of respondents’ selling services. 


Mr. Robert R. Kimmel for complainant. 
Dunnam, Dunnam & Dunnam, of Waco, Tex., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. § 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on April 18, 
1966, by the Acting Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
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Agriculture, charging respondents with violations of the Act and 
the regulations issued thereunder (9 CFR, Part 201). 


Respondents filed an amended answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and the Exam- 
iner’s report, and consent to the issuance of a specified order, 
with findings of fact and conclusions, for the purpose of this pro- 
ceeding only, based upon the allegations set forth in the complaint. 
Complainant has recommended that the order consented to by 
respondents be issued. 


FINDINGS OF FACT 


1. Dezzie T. Leggott and Robert B. Leggott, hereinafter re- 
ferred to as the respondents, are copartners trading and doing 
business as Leggott Livestock Auction, with their place of busi- 
ness located at Waco, Texas. 


2. Respondents are, and at all times material herein were, (a) 
engaged in the business of conducting and operating a public 
livestock auction market, known as the Leggott Livestock Auction, 
located at Waco, Texas, and (b) registered with the Secretary of 
Agriculture as a market agency to sell and buy livestock on a com- 
mission basis, and as a dealer to sell and buy livestock for their 
own account, at the Leggott Livestock Auction market Waco, 
Texas. 


3. The Leggott Livestock Auction market is, and at all times 
material herein was, a posted stockyard subject to the provisions 
of the Act. 


4. Respondents, during 1965, in the course and conduct of their 
business of conducting and operating the Leggott Livestock Auc- 
tion market: 


(a) made payments amounting to $950 to Joe Wilson, an em- 
ployed packer-buyer ; 


(b) made payments amounting to $2,000 to E. D. Fenner, a live- 
stock buyer; and 


(c) made payments amounting to $1,918 to provide free truck- 
ing for livestock purchased during Tuesday sales at their market 
by the Capitol Cattle Company, Inc., a corporate livestock buyer; 
for the purpose of inducing said livestock buyers to attend re- 
spondents’ sales. 
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5. Respondents, during 1965, in the course and conduct of their | 
business of conducting and operating the Leggott Livestock Auc- 
tion market: | 


(a) permitted A. C. Smith, an individual employed by respond- 
ents to act as a “starter” during Friday sales at the market, to 
carry on the business of a registered livestock dealer or market 
agency at the market and, in connection therewith, to purchase 
a total of 755 head of consigned livestock during 38 Friday sales 
conducted by respondents during the period from January 1, 1965, 
through October 29, 1965; and 


(b) permitted James Chaney, an individual employed by re- 
spondents to act as a “ticket writer’ during sales at the market, 
to carry on the business of a livestock dealer or market agency 
at the market and, in connection therewith, to purchase a total 
of 610 head of consigned livestock during 37 sales conducted by 
respondents during the period from June 15, 1965, through Oc- 
tober 26, 1965. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5 
hereof, respondents have violated sections 307 and 312(a) of the 
Act (7 U.S.C. §§ 208, 213(a)) and sections 201.57, 201.61 (a), 
and 201.66 of the regulations under the Act (9 CFR 201.57, 
201.61(a), 19 F.R. 4531 (1954), as amended, 29 F.R. 4645 
(1964) ). 








Inasmuch as respondents have consented to the issuance of the 
order contanied herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents Dezzie T. Leggott and Robert B. Leggott, individ- 
ually and as partners with each other or with other persons, 
shall cease and desist from: 














(1) making payments to livestock buyers as an inducement to 


such buyers to attend public livestock sales conducted by respond- 
ents; 





(2) providing free trucking, or trucking at less than its actual 
cost, on livestock hauled from public livestock sales conducted by 
respondents; 
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(3) paying, directly or indirectly, the expenses incurred by 
buyers in attending public livestock sales conducted by respond- 
ents; 


(4) permitting any person employed by respondents as a 
starter, auctioneer, or weighmaster in connection with public 
livestock sales, or any other person performing duties of compar- 
able responsibility at such sales, to purchase consigned livestock 
for any purpose; 


(5) permitting any other person employed by respondents in 
connection with public livestock sales, to purchase consigned live- 
stock for his own speculative account or for the accounts of others; 


(6) permitting or employing any person who engages in the 
business of a livestock dealer at public livestock sales conducted 
by respondents, to aid or assist in the furnishing by respondents 
of selling services. 


This order shall become effective on the sixth day after service 
upon respondents. 


(No. 10,638) 


In re MARKET AGENCIES AT THE SIOUX CITY STOCK YARDS, SIOUX 
City, Iowa. P&S Docket No. 308. Decided June 10, 1966. 


Modification of rates and charges 


Respondents are authorized to modify their current schedule of rates and 
charges as requested and to assess such charges up to and including 


July 31, 1968. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Sellers, Conner & Cuneo, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating-under an order issued on July 15, 1964 (23 


A.D. 784), authorizing assessment of the current temporary 
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schedule of rates and charges to and including July 31, 1966, un- 
less modified or extended by further order before the latter date. 


On May 4, 1966, a petition was filed on behalf of the respond- 
ents requesting authority to modify the current temporary sched- 
ule of rates and charges in certain respects, and requesting that 
the current schedule, as so modified, be continued in effect to and 
including July 31, 1968. Notice of the petition and its contents 
was published in the Federal Register on May 25, 1966 (31 F. R. 
7531), and, although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. 






























The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, and that the order to be issued become effec- 
tive as soon as possible. 

Since the parties are agreed, the respondents are authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on May 4, 1966, and to assess such 
current schedule, as so modified, during the life of this order. 

The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is 
found for making this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 


date of signature and remain in effect to and including July 31, 
1968, unless modified or extended by further order before the 
latter date. | 


Copies hereof shall be served upon the parties. 







(No. 10,639) 






In re QOWEN-MONROE COUNTY FEEDER ASSOCIATION, INC. P&S 
Docket No. 3651. Decided June 10, 1966. 






Bonding requirements—Cease and desist 
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Respondent is ordered to cease and desist from engaging in business under 
the act without furnishing adequate bond as required by the act and 
the regulations issued thereunder. 

Mr. Garrett N. Wyss for complainant. 

Respondent pro se. 
Mr. G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed May 5, 1966, to which respondent did not file exceptions, are 
adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed February 16, 1966, by the 
Acting Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture. The 
respondent is registered with the Secretary under the act as a 
market agency to sell livstock in commerce on a commission basis 
and is charged with engaging in business as a market agency in 


commerce without filing and maintaining a sufficient bond or its 
equivalent to cover such market agency activities as required by 


the act and the regulations issued thereunder. A copy of the 
complaint and a copy of the rules of practice were served upon 
the respondent February 18, 1966. 

On March 4, 1966, respondent filed an answer in which it ad- 
mitted the material allegations of fact contained in the complaint. 
The matter was referred to G. Osmond Hyde, Chief Hearing 


Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for the preparation of a report without 


further investigation or hearing pursuant to section 202.9(c) of 
the rules of practice (9 CFR 202.9(c)). 


On April 18, 1966, counsel for complainant filed a document in 
which he stated that respondent is now in compliance with the 
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bonding requirements of the act and the regulations, and recom- 


mended that respondent be ordered to cease and desist from en- 
gaging in business in commerce in any capacity for which bonding 
is required by the act and the regulations issued thereunder with- 


out adequate bond coverage. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Owen-Monroe County Feeder Association, Inc., 


is a corporation whose address is Spencer, Indiana, Route 1. At all 
times material herein, respondent was engaged in the business of 
a market agency selling in commerce livestock on a commission 


basis and at all such times was registered with the Secretary 
under the act to engage in such business. 


2. Owen-Monroe County Feeder Association, Inc., hereinafter 
called the stockyard, is now and was at all times material herein a 


posted stockyard subject to the provisions of the act. 


38. During the period March 27, 1963 to February 16, 1966, 
respondent maintained a surety bond in the amount of $10,000 to 
secure performance of its obligations as a market agency selling 
in commerce livestock on commission. 


4. On the basis of the volume of business it transacted as a mar- 
ket agency during the year ending December 31, 1964, respondent 
was required, under the act and the regulations, to increase to 


$28,000 the amount of the bond or bond equivalent maintained 
by it to secure performance of it’s market agency obligations. On 
or about June 29, 1965, and again on or about August 4, 1965, 
respondent was notified in writing of this required increased bond 
or bond equivalent coverage, but notwithstanding such notices, 
respondent has continued to engage in business as a market 
agency at the stockyard without furnishing the required increased 
bond or bond equivalent. 


PROPOSED CONCLUSIONS 


Respondent’s operation in business under the act without an 
adequate bond or its equivalent, as set forth in Finding of Fact 4, 
constitutes a violation of section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations issued 
thereunder (9 CFR 201.29, and 201.30). See, e.g., In re Isom 
Martin, 8 A.D. 1247 (1949); In re Mart (Bill) White, 23 A.D. 
1104 (1964) ; In re A. C. Smith, 24 A.D. 622 (1965). Although 
respondent is now in compliance with the bonding requirements 














NEIDIFFER v. COX 769 
Cite as 25 A.D. 769 


of the act and the regulations, it should be ordered to cease and 
desist from the violation of the act and the regulations found 
herein, as recommended by complainant. 


PROPOSED ORDER 
Respondent shall cease and desist from engaging in business in 
commerce under the act in any capacity for which bonding is re- 
quired by the act and the regulations issued thereunder without 


filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the act and the regulations issued thereunder. 


This order shall become effective on the sixth day after service 


hereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,640) 


FRANK NEIDIFFER v. DoN Cox. P&S Docket No. 3499. Decided 
June 13, 1966. 


Complaint untimely—Transaction not subject to jurisdiction—Dismissal 


With the exception of one alleged cause of action, complainant has not 
established that the other alleged causes of action accrued within 90 
days of the filing of the complaint, and as to the exception there is no 
showing that the alleged cause of action involved a transaction over 
which the Secretary has jurisdiction and the complaint is dismissed. 


Complainant and respondent pro se. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on February 2, 1965, 
complainant seeks reparation in the sum of $18,844.44, alleging 
(1) that on November 11, 1964, he sold 511 lambs to respondent 
for $7,188.65, and that the check issued by respondent in pur- 
ported payment, was returned unpaid because there were insuffi- 
cient funds in the account upon which it was drawn; (2) that 
respondent arranged the sale of 453 ewes for complainant and 
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failed to pay him a balance of $1,682.00 in respect to the trans- 
action; (3) that on October 21, 1964, in connection with the pay- 
ment of a commission to respondent, complainant made “an over- 


payment” to respondent in the amount of $50; (4) that from 
September 1, 1964, to December 1, 1964, respondent sold 6,139 
sheep for complainant and failed to remit to complainant a balance 
of $4,258.79 of the net proceeds of the sale; (5) that on October 
20, 1964, complainant sold one mule to respondent for $100, and 
respondent has not paid complainant therefor; (6) that respond- 
ent endorsed and deposited to his own account a check for 
$4,165.00 issued by the Ranchers Mohair & Wool Co. to complain- 
ant in payment for some wool sold by him; and (7) that respond- 
ent owes complainant $1,400 in connection with a transaction 
involving some lambs sold for $2.25 per hundredweight profit. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon the respondent. A 


copy of the investigative report was also served upon the com- 
plainant. 


Respondent filed an answer to the complaint. Neither of the 


parties requested an oral hearing and the proceeding was handled 
under the shortened procedure provided for in sections 202.17 
and 202.53 of the rules of practice (9 CFR 202.17, 202.53). 


Excepting the alleged cause of action relating to the 511 lambs, 
complainant has not established that any of the alleged causes of 
action accrued within 90 days of the filing of the complaint. As to 
the sale of the 511 lambs, there is no showing that the alleged 


cause of action involved a transaction over which the Secretary of 
Agriculture has jurisdiction under the Act (7 U.S.C. 182, 183). 


Under the circumstances the complaint must be and hereby is 
dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 10,641) 


In re WILLIAM H. PETERS, INC. P&S Docket No. 3701. Decided 
June 13, 1966. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the full purchase price of livestock 
hereafter purchased for slaughter and from failing to pay when due 
the full purchase price of meat hereafter purchased. 


Mrs. Dona S. Kahn for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on June 10, 
1966, by the Acting Director, Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture, charging respondent with violations of the Act. 


Respondent filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remain- 
ing allegations, waives oral hearing and the Examiner’s report, 


and consents to the issuance of a specified order. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation with its offices and principal 
place of business located at 803 S. 16th Street, Harrisburg, Penn- 
sylvania. 


2. At all times material herein, respondent was a packer, within 
the meaning of the Act, engaged in the business of buying live- 
stock in commerce for purposes of slaughter, and of manufactur- 
ing and preparing meats for sale and shipment in commerce. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the Act provides: 
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§ 202.5 Stipulations and consent orders ... (b) Consent 
Order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, in 
his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s juris- 
diction and agrees that an order may be entered against him. 


Upon a record composed of the complaint and the stipulation 
or agreement consenting to the order, the Secretary may enter 
the order consented to by the respondent, which shall have 
the same force and effect as an order made after oral hearing. 


The answer filed by respondent comes within the provisions of 
the above section and may serve as a basis for the entry of a con- 
sent order. The facts admitted by respondent are set forth in the 
findings of fact and are sufficient to subject respondent to the 
jurisdiction of the Secretary of Agriculture under the provisions 
of the above section. 


Respondent has agreed to the entry of a specified cease and 
desist order and complainant has recommended that the order 
consented to by respondent be entered. Accordingly, the order 
will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer subject to the Act and 
the regulations, shall cease and desist from: (1) failing to pay, 
when due, the full purchase price of livestock hereafter purchased 
for slaughter and (2) failing to pay, when due, the full purchase 
price of meat hereafter purchased. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 
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(No. 10,642) 


In re EDWARD C. ROBINSON. P&S Docket No. 3610. Decided June 
14, 1966. 


Increase in bond coverage—Violation not wilful—Dismissal 


Where delay in increasing bond coverage not wilful and only small increase 
in bond coverage necessary, issuance of a cease and desist order not 
warranted and complaint dismissed. 


Mr. Samuel J. Harris for complainant. 
Compton and Smith, of Georgetown, Ky., for respondent. 
Mr. G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed November 3, 1965, by the 
Acting Director, Packers and Stockyards Division, Consumer 
and Marketing Service, United States Department of Agriculture. 
The respondent is registered with the Secretary under the act as 
a dealer to buy and sell livestock in commerce for his own account 
and is charged with engaging in business as a dealer without 
maintaining a sufficient bond or its equivalent, as required by 
the act and the regulations issued thereunder. A copy of the com- 
plaint and a copy of the rules of practice were served upon re- 
spondent November 6, 1965. 


On November 26, 1965, respondent filed an answer in which he 
admitted the material allegations of fact contained in the com- 
plaint but stated that his violations of the act are technical and 
resulted from a breakdown in communications between himself 
and complainant’s field office. The matter was referred to G. Os- 
mond Hyde, Chief Hearing Examiner, Office of Hearing Exam- 
iners, United States Department of Agriculture, for the prepara- 
tion of a report without further investigation or hearing pursuant 
to section 202.9 (c) of the rules of practice (9 CFR 202.9 (c)). 


On April 15, 1966, counsel for complainant filed a document in 
which he stated that respondent is now in compliance with all the 
bonding requirements of the act and the regulations, and recom- 
mended that respondent be ordered to cease and desist from en- 
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gaging in business in any capacity for which bonding is required 
by the act and the regulations issued thereunder without adequate 
bond coverage. On April 27, 1966, the hearing examiner filed a 
report recommending that respondent be found to have violated 
the act as charged and be ordered to cease and desist from such 
violation. Respondent filed exceptions to the hearing examiner’s 
report which included an exception to the issuance of a cease and 
desist order in this proceeding. Complainant was ordered to state 
the reasons for the recommendation that such an order be issued 
and complainant filed such statement June 7, 1966. 





FINDINGS OF FACT 


1. Respondent, Edward C. Robinson, is an individual whose 
address is 209 Gano Avenue, Georgetown, Kentucky. Respondent 
is now and was at all times material herein registered with the 
Secretary under the act as a dealer to buy and sell livestock in 
commerce for his own account. 


2. Boyle County Stockyards Co., Inc., stockyard, Danville, 
Kentucky, Blue Grass Stockyards Co., Inc., stockyard, Lexington, 
Kentucky, and Clay-Wachs Stockyards, Inc., stockyard, Richmond, 
Kentucky, are now and were at all times material herein, posted 
stockyards subject to the provisions of the act. 

3. During the period August 13, 1964 to November 3, 1965, 
respondent maintained a surety bond in the amount of $16,000 
to secure performance of his obligations as a dealer buying and 
selling livestock in commerce for his own account. 

4. On the basis of the volume of his business transacted as a 
dealer during the year ending December 31, 1964, respondent 
was required, under the act and the regulations, to increase to 
$19,000 the amount of the bond or bond equivalent maintained by 
him to secure performance of his obligations thereunder. On or 
about August 5, 1965 and August 30, 1965, respondent was noti- 
fied in writing regarding such required increased bond or bond 
equivalent coverage. Notwithstanding such notices, respondent 
has continued to operate as a dealer, buying and selling livestock 


at the stockyards, without furnishing the required increased bond 
coverage. 


CONCLUSIONS 


Respondent’s operation in business as a dealer buying and sell- 
ing livestock in commerce for his own account without an adequate 
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bond or its equivalent, as set forth in Finding of Fact 4, consti- 
tutes a violation of section 312 (a) of the act (7 U.S.C. 213 (a)) 
and sections 201.29 and 201.30 of the regulations issued there- 
under (9 CFR 201.29 and 201.30). See, e.g., In re Isom Martin, 8 
A.D. 1247 (1949) ; In re Mart (Bill) White, 23 A.D. 1104 (1964) ; 
In re A. C. Smith, 24 A.D. 622 (1965). 


Respondent in his answer and in exceptions to the hearing 
examiner’s recommended decision and order alleges that his delay 
in increasing his bond coverage to the required amount was not 
wilful but was occasioned by a breakdown in communications 
between respondent and the complainant’s field office in Indianap- 
olis, Indiana. In view of these statements, the relatively small 
increase in bond coverage necessary and other factors we do not 
think it necessary to issue a cease and desist order in this case. 
Respondent has increased his bond coverage and should now be 
aware of his obligation to comply with the bonding requirements 
of the act and the regulations in the future. 


ORDER 


The complaint is dismissed. 


(No. 10,643) 


In re KEN W. JACKSON. P&S Docket No. 3583. Decided June 15, 
1966. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued September 28, 1965, suspending the 
respondent as a registrant under the Act for a period of 60 days 
and thereafter until such time as respondent demonstrates that he 
is no longer insolvent. Complainant has now recommended that a 
supplemental order be issued terminating the suspension of re- 
spondent as a registrant under the Act as the 60-day period has 
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expired and respondent has demonstrated that he is no longer 
insolvent. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of September 28, 1965, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 


(No. 10,644) 


In re WILLIAM F. ATKINSON AND EVELYN M. ATKINSON, d/b/a 
WILLIAM F. ATKINSON. P &S Docket No. 3677. Decided June 
16, 1966. 


Bonding requirements—Checks—Failure to pay when due— 
Records—Suspension of registration—Consent 


Respondents are ordered to cease and desist from engaging in business under 
the act without the required bond, issuing insufficient funds checks in 
payment of livestock purchased and failing to pay when due for such 
livestock, are ordered to keep adequate records and are suspended as 
registrants for a period of 60 days and thereafter until bonded as 
required by the act and the regulations. 

Mr. Gerald P. Summers for complainant. 

Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 18, 1966, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture, charging respondents 
with violations of the Act and the regulations promulgated there- 
under by the Secretary of Agriculture (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


Respondents filed an answer on May 12, 1966, in which they 
admit the jurisdictional allegations of the complaint, neither 
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admit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the order con- 
sented to by respondents be issued. 


FINDINGS OF FACT 


1. Respondents, whose address is Route 1, Montello, Wisconsin, 
are now, and were at all times material herein, registered with the 
Secretary of Agriculture as livestock dealers under the Act. Re- 
spondents were at all times material herein engaged in business 
as livestock dealers in commerce within the meaning of the Act. 


2. The livestock markets listed below, hereinafter referred to 
as the stockyards, are now, and were at all times material herein 
posted stockyards subject to the provisions of the Act: 


Hettinger Livestock Sales Hettinger, North Dakota 
Equity Livestock Auction Market Honduel, Wisconsin 
Equity Livestock Auction Market Richland Center, Wisconsin 
Equity Livestock Auction Market Stratford, Wisconsin 


3. The surety bond which respondents maintained to secure 
performance of their dealer obligations under the Act was termi- 
nated on October 21, 1965. By letter dated November 20, 1965, the 
Area Supervisor, Packers and Stockyards Division, United States 
Department of Agriculture, for the Area that includes the State of 
Wisconsin, notified respondents of such termination date and in- 
formed them that they would have to furnish the required bond 
if they continued to engage in business as registrants under the 
Act after such termination. Notwithstanding said notice, respond- 
ents continued to engage in business as dealers, buying and selling 
livestock at the stockyards and otherwise in commerce for their 
own account, without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations there- 
under. 


4. Respondents, on or about the dates and in the transactions 


set forth below, purchased livestock in commerce for their own 
account and, in purported payment of the purchase price of such 
livestock, issued checks which were returned unpaid by the bank 
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upon which they were drawn because of insufficient funds in re- 
spondents’ account. 


Amount 
Date of Check Purchased From of Check 
August 6, 1965 Hettinger Livestock Sales $4,042.28 
August 20, 1965 Hettinger Livestock Sales $4,494.85 


5. Respondents failed to pay, when due, the purchase price of 
the livestock referred to in finding of fact 4 above. 


6. Respondents, during the period from November 1965, 
through December 1965, in connection with their operations under 
the Act, failed to keep accounts, records, and memoranda which 
fully and correctly disclosed all transactions involved in their 
business. Respondents failed to keep: (1) an accurate record of 
the number and weight of livestock bought and sold on a dealer 
basis each business day together with the prices paid or received 
therefor; (2) a general ledger of accounts showing assets, lia- 
bilities, income, expenses and net worth or capital; (3) a cash 
receipts and disbursements journal; (4) periodic reconciliations 
of their bank account; (5) inventories of all livestock on hand; 
and (6) all purchase invoices, sales invoices, and scale tickets. 


CONCLUSIONS 


By reason of the facts set forth above, respondents have wil- 
fully violated sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 
221) and sections 201.29 and 201.30, 201.43(b) and 201.46 of the 
regulations (9 CFR 201.29, 201.30, 201.43(b) and 201.46). Inas- 
much as respondents have consented to the issuance of the order 
set forth below and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from: (1) engaging in busi- 
ness in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regu- 
lations issued thereunder; (2) issuing checks in payment for 
livestock purchased in commerce without having and maintaining 
sufficient funds on deposit in the bank on which they are drawn 
to pay such checks; and (3) failing to pay, when due, the purchase 
price of livestock purchased in commerce. 
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Respondents shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
their business as dealers subject to the Act, including, among 
other things: (1) an accurate record of the number and weight 
of livestock bought and sold on a dealer basis each business day 
together with the prices paid or received therefor; (2) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth or capital; (3) a cash receipts and disbursements 
journal; (4) periodic reconciliations of their bank account; (5) 
inventories of all livestock on hand; and (6) all purchase invoices, 
sales invoices and scale tickets. 


Respondents are suspended as registrants under the Act for a 
period of 60 days and thereafter until such time as they comply 
with the bonding requirements of the Act and the regulations 
thereunder. When respondents comply fully with the bonding 
requirements of the Act and the regulations a supplemental order 
will be issued in this proceeding terminating the suspension after 
the initial 60 day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondents and copies hereof shall be served 
upon the parties. 


(No. 10,645) 


In re JAMES ALLAN & SON, AMERICAN STORES Co., ARMOUR AND 
COMPANY, GOLDRING PACKING Co., INC., DWIGHT L. HEATH, 
d/b/a HARRY HEATH & SON, PERRY HOLLEY, d/b/a PERRY 
HOLLEY COMPANY, THE RATH PACKING COMPANY, SWIFT & 


COMPANY, AND WILSON & Co., INc. P&S Docket No. 2612-A. 
Decided June 20, 1966. 


Packers—Noncompetitive purchase of lambs—Price fixing—Aiding 
dealers or market agencies—False weights—Cease and desist 


Cease and desist orders are issued against packers for violations of the act 
involving arrangements to refrain from, and a practice of refraining 
from, competing in the purchase of lambs, the aiding of dealers or market 
agencies in the purchase of lambs, the fixing of prices to be paid for 
lambs, arrangements with market agencies through which lambs are 
purchased on order whereby the market agency and the particular 
respondent packer exchange facilities and services, and the accounting 
and payment for livestock on the basis of false or incorrect weights. 
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Mr. Lowell E. Miller and Mr. Robert R. Kimmel for complainant. 
Mr. Richard W. Smith and Mr. William I. Aitken, of Lincoln, Neb., and 
Mr. A. E. Gilfillan, of Philadelphia, Pa., for respondent American 
Stores Co. 
Mr. Bernard Sacks, of Los Angeles, Cal., for respondent Goldring 
Packing Co., Inc. 
Mr. Charles R. Kerr, Mr. Arthur R. Curtis, and Mr. Haldon W. Grant, 
of Chicago, Ill., for respondent Swift & Company. 
Mr. Louis R. Simpson and Mr. William L. Neary, of Chicago, Ill., for 
respondent Wilson & Co., Inc. 
Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed September 14, 1961, by the Director, Packers 
and Stockyards Division, Agricultural Marketing Service (pres- 
ently the Consumer and Marketing Service), United States De- 
partment of Agriculture. The complaint named 12 respondents 
and was originally designated as P&S Docket No. 2612. There- 
after, the hearing examiner granted motions to sever paragraphs 
II and III of the complaint and ordered that separate proceedings, 
hearings and hearing records be had with respect to the allega- 
tions and charges in each of these paragraphs, the resulting pro- 
ceedings to be designated as P&S Docket Nos. 2612-A and 2612-B, 
respectively. On February 15, 1965, the Judicial Officer dismissed 
P&S Docket No. 2612-B on motion of the complainant (24 A.D. 
154). 


Paragraph II of the complaint, now P&S Docket No. 2612-A, 
names the 9 respondents listed in the above caption. Respondents 
James Allan & Sons, Armour and Company, Goldring Packing Co., 
Inc., Swift & Company, The Rath Packing Company and Wilson 
& Co., Inc., are corporate meat packers. Respondent American 
Stores Co.,! is a corporate grocery chain which engages in pack- 
ing operations. Respondents Dwight L. Heath, doing business as 
Harry Heath & Son, and Perry Holley, doing business as Perry 
Holley Company, are individuals each of whom was registered 
with the Secretary under the act as a dealer and market agency. 


1 After the proceeding was instituted, American Stores Co. changed its name to Acme 
Markets, Inc. This respondent was referred to throughout the proceeding by its former name 
and will be so designated herein. 
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The charges in the complaint are based upon activities of these 
9 respondents in connection with their purchases of slaughter 
lambs in Colorado, Idaho, Utah and California during several 
years prior to the issuance thereof. It is alleged that they engaged 
in acts and practices “for the purpose or with the effect of (1) 
manipulating or controlling prices of lambs in commerce and (2) 
restricting competition in the purchase of lambs in commerce,” 
in violation of section 202 of the act (7 U.S.C. 192) by the packer 
respondents and section 312 (a) of the act (7 U.S.C. 213 (a)) 
by the dealer respondents. Violation of the regulations under the 
act is also charged. The proceeding has been terminated as to 
respondents Allan, Armour, Heath, Holley and Rath (20 A.D. 
1218, 1221 (1961), 21 A.D. 116 (1962), 22 A.D. 1101 (1963)). 
The pertinent allegations of the complaint, as amended, with re- 
spect to the 4 remaining respondents, American, Goldring, Swift 
and Wilson, are substantially as follows: 


Failure to compete. It is alleged that American, Heath, Rath 
and Swift, and Wilson acting through Holley, failed to compete 
against each other in buying lambs in the Craig and Montrose, 
Colorado, areas, in that they refrained from bidding against 


each other on particular lots of lambs and made identical bids on 
other lots (II (a)). The same allegation is made with respect to 
Goldring, Swift and Wilson as to purchases in the Imperial Valley 
of California (II (k)), and against Armour, Goldring, Heath, 
Rath, Swift and Wilson in the Bakersfield and Fresno, California, 
areas (II (n)). It is further alleged that Wilson failed to compete 
with Holley and directed or participated in his buying operations 
in Colorado, Idaho and California, set the prices which he paid 
there, and acquired lambs through him (II (h)). It is similarly 
alleged that Wilson directed or participated in the buying opera- 
tions on the Denver Union Stockyards of Len Newman, a regis- 
tered dealer and market agency, in that Wilson purchased all its 
stockyard lambs through Newman, set the prices which he paid, 
and furnished him with a Wilson employee to assist him in his 
buying (II (0)). 


Agreement on prices. It is alleged that Heath, Rath, Swift and 
Wilson had an agreement or arrangement concerning prices which 
they would pay in the Craig, Colorado, area and that they pur- 
chased lambs in accordance with such agreement or arrangement 


(II (b)) and that Goldring, Swift and Wilson had a similar agree- 
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ment or arrangement under which they made purchases in the 
Imperial Valley (II (1)). 


Agreements not to compete. It is alleged that American and 
Heath agreed or arranged not to compete against each other in 
the Craig and Montrose, Colorado, areas, and that pursuant there- 
to American refrained from bidding against Heath in these areas 
and made practically all of its purchases in such areas through 
Heath (II (c)). It is further alleged that there were like agree- 
ments or arrangements in the same areas between Swift and 
Heath and between Wilson and Heath, which resulted in sub- 
stantial purchases from Heath by Swift and by Wilson (II (f) 
and (¢)). The same kind of agreement or arrangement is alleged 
to have existed between Goldring and Swift in the Richfield, Utah, 
area, pursuant to which these respondents refrained from bidding 
against each other and made substantial purchases through 
dealers (II (i)). It is also alleged that Goldring had a similar 
agreement, arrangement or understanding in the Richfield area 
with Producers Livestock Marketing Association, a registered 
dealer and market agency, under which Goldring did not bid 
against Producers but made substantial purchases from Producers 


(II (q)). 


Failure to pay agreed purchase price. Finally, it is alleged that 
Wilson failed to pay $10,600 of the agreed purchase price of lambs 
which it had purchased from Mendiburu & Rudnick in 1958 and 
1959 (II (p)). 


On the basis of such allegations the complaint charges that re- 
spondents American, Goldring, Swift and Wilson each violated 
subsections 202 (a), (e), (f) and (g) of the act (7 U.S.C. 192 
(a), (e), (f) and (g)) and section 201.70 of the regulations 
issued pursuant thereto (9 CFR 201.70) and that Wilson, in ad- 
dition, violated subsection (b) of section 202 of the act (7 U.S.C. 
192 (b)) and section 201.69 of the regulations issued: thereunder 
(9 CFR 201.69). 


Respondents American, Goldring, Swift and Wilson filed an- 
swers in which each admits the applicable jurisdictional allega- 
tions of the complaint and denies any violation of the act or regu- 
lations by it. Each respondent also denies that the acts and prac- 
tices described were for the purpose or had the affect of manipulat- 
ing or controlling prices or restricting competition, as alleged in 
the opening clause of paragraph II. Goldring and Swift deny all 
the other allegations of paragraph II. American admits that it 
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purchased lambs in the Craig and Montrose areas during the 
periods specified but denies all the remaining allegations with 
respect to it. Wilson’s answer admits that it purchased lambs in 
the areas specified and during the periods indicated, that it made 
purchases through Holley in which it set the prices which Holley 
paid, as alleged in paragraph II (h), that it also made purchases 
through Heath, and that it purchased all its Denver stockyard 
lambs through Newman, set prices which Newman paid and 
placed a Wilson employee with Newman. Wilson asserts, however, 
that Heath acted “as its agent’ in such transactions, that Holley 
and Newman were its “independent buying agents,” and that the 
Wilson employee was assigned to Newman to learn the business of 
lamb buying, and not to assist Newman in his buying operations. 
Wilson’s answer is silent with respect to the allegation that it 
failed to pay Mendiburu & Rudnick the agreed purchase prices 
for lambs purchased, but it states that it paid “full value” for 
such lambs. Wilson denies all the other allegations of the com- 
plaint with respect to it. 


Before the hearing began, respondents Heath, Holley and Rath 
consented to the issuance of cease and desist orders against them 
which were duly entered, terminating the proceeding against 
these 3 respondents. At the conclusion of complainant’s case 
against the other respondents, each of them filed motions to dis- 
miss the proceeding. After briefs and oral argument on these 
motions before the hearing examiner, the Judicial Officer dis- 
missed the proceeding against Allan and Armour upon recom- 
mendation of the hearing examiner, terminating the proceeding 
against these 2 respondents, and at the same time granted com- 
plainant’s motion to withdraw the charges in subparagraph II 
(m).2 The hearing examiner denied the motions of American, 


Goldring, Swift and Wilson to dismiss the proceeding as against 
them. 


Prior to resumption of the hearing for the taking of testimony 
on behalf of respondents, a prehearing conference attended by 
the hearing examiner, representatives of complainant and repre- 
sentatives of the remaining respondents except Goldring was held. 
The parties exchanged information and reached agreement on 
procedural matters, and counsel for complainant agreed to in- 
form counsel for respondents, prior to the presentation of any 


2 In re James Allan & Sons et al., 22 A.D. 1101 (1963). Subparagraph II (m) contains al- 
legations against Allan, Armour, Goldring, Swift and Wilson with reference to transactions 
in the Burley-Twin Falls, Idaho, area. 
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defense testimony, as to the terms of cease and desist orders 
which complainant intended to recommend. Complainant’s State- 
ment Regarding Cease and Desist Orders was filed December 18, 
1963, and served on respondents American, Goldring, Swift and 
Wilson. Motions by respondents American, Swift and Wilson for 
orders directing complainant to specify the particular testimony 
and exhibits upon which it would rely as evidence against each of 
these respondents and to designate the particular charge or 
charges which such evidence allegedly supports were denied. On 
January 8, 1964, the hearing was resumed and proceeded to its 
conclusion. Respondents American, Swift and Wilson presented 
testimony on their behalf. Respondent Goldring offered no evi- 
dence in its defense and was not represented at any of the ses- 
sions during which such evidence was received on behalf of the 
other respondents. 


The hearing was held before Benj. M. Holstein, Hearing Exam- 
iner, Office of Hearing Examiners, United States Department of 
Agriculture. Lowell E. Miller and Robert R. Kimmel, Office of 
the General Counsel, United States Department of Agriculture, 
appeared as counsel for complainant.’ Respondent American was 
represented by Richard W. Smith and William I. Aitken, of Woods, 
Aitken and Aitken, Attorneys at Law, Lincoln, Nebraska, and by 
A. E. Gilfillan, Attorney, American Stores Co., Philadelphia, 
Pennsylvania. Respondent Goldring was represented by Bernard 
Sacks of Hendler and Sacks, Attorneys at Law, Los Angeles, 
California. Respondent Swift was represented by Charles R. 
Kerr, Arthur R. Curtis, and Haldon W. Grant, Attorneys, Swift 
& Company, Chicago, Illinois. Respondent Wilson was represented 
by Louis R. Simpson and William L. Neary, Attorneys, Wilson & 
Co., Inc., Chicago, Illinois. 


The hearing began in Craig, Colorado, on March 6, 1962, con- 
tinued at intervals thereafter with sessions in Craig and Mont- 
rose, Colorado, Richfield, Utah, Twin Falls, Idaho, Bakersfield 
and Fresno, California, Denver, Colorado, and Chicago, Illinois, 
and was concluded March 18, 1964. At the hearing, 115 witnesses 
testified and 184 exhibits were received in evidence. Suggested 
findings, conclusions and orders, and briefs in support thereof 
were filed by complainant and by respondents American, Swift 
and Wilson. Nothing was filed on behalf of respondent Goldring. 





3 Mr. Miller left the Department of Agriculture before the hearing was concluded and Mr. 
Kimmel represented the complainant during the remainder of the hearing and thereafter. 
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On July 23, 1965, the hearing examiner filed a comprehensive 
report recommending that each of the 4 remaining respondents be 
found to have violated the act as to some of the charges in the 
complaint, that each of such respondents be ordered to cease and 
desist from the violation or violations found in connection with it 
and that the remainder of the complaint be dismissed. Complain- 
ant and the 3 active remaining respondents, American, Swift and 
Wilson, filed exceptions to the hearing examiner’s report and oral 
argument was held before the Judicial Officer January 25, 1966. 


FINDINGS OF FACT 


1. Respondent American Stores Co. (now known as Acme 
Markets, Inc.), is a corporation organized and existing under the 
law of the State of Delaware with general offices at 124 North 
15th Street, Philadelphia, Pennsylvania. This respondent is now 
and was at all times material herein a packer as defined in the 
act, engaged in buying sheep and lambs in commerce for slaughter 
at its packing plant in Pueblo, Colorado. The meat products de- 
rived from such slaughter are distributed to and sold in retail 
outlets operated by such respondent in the eastern United States. 
During 1958, 1959 and 1960, hereinafter called the three-year 
period, the average annual slaughter of sheep and lambs by re- 
spondent American was approximately 193,000 head. 


2. Respondent Goldring Packing Company, Inc., is a corpora- 
tion organized and existing under the law of the State of Cali- 
fornia with general offices at 3461 East Vernon Avenue, Los 
Angeles, California. This respondent is now and was at all times 
material herein a packer as defined in the act, engaged in buying 
sheep and lambs in commerce for slaughter at its packing plant 
in Los Angeles, California. During the three-year period, Gold- 
ring’s annual average slaughter of sheep and lambs was approxi- 
mately 400,000 head. 


3. Respondent Swift & Company is a corporation organized 
and existing under the law of the State of Illinois with general 
offices at 115 West Jackson Boulevard, Chicago, Illinois. This re- 
spondent is now and was at all times material herein a packer as 
defined in the act engaged in buying sheep and lambs in commerce 
for slaughter in packing plants operated by it in various parts of 
the United States, including plants in Denver, Colorado, Los 
Angeles and San Francisco, California, Ogden, Utah, and Scotts 
Bluff, Nebraska. The meat products derived from such slaughter 
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are distributed by Swift throughout the United States. During 
the three-year period, Swift’s annual average slaughter of sheep 
and lambs was over 4,000,000 head. 


4. Respondent Wilson & Co., Inc., is a corporation organized 
and existing under the law of the State of Delaware with general 
offices at Prudential Plaza, Chicago, Illinois. This respondent is 
now and was at all times material herein a packer as defined in 
the act engaged in buying sheep and lambs in commerce for 
slaughter in packing plants operated by it in Denver, Colorado, 
Los Angeles, California, and Omaha, Nebraska. The meat prod- 
ucts derived from such slaughter are distributed by Wilson 
throughout the United States. During the three-year period 
Wilson’s average slaughter of sheep and lambs was approximately 
1,150,000 head. 


5. Lambs are produced principally in the western United 
States, including the areas near or adjacent to Craig and Mont- 
rose, Colorado (the Western Slope), Richfield, Utah, Bakersfield 
and Fresno, California, and the Imperial Valley of California. 
They are fed and fattened on ewe’s milk and also on pasture or 
prepared feeds. Lambs which have acquired sufficient fat or 
finish to qualify as ready for slaughter and meat production are 
known as fat lambs or fats. Those which require further feeding 
on pasture or in feed lots are known as feeder lambs or feeders. 
As feeder lambs acquire sufficient fat or finish they are sold as 
fat lambs. Producers sell their lambs in mixed bands or lots 
which contain both fats and feeders, or they sort the fat lambs 
from the feeders and sell them separately. 


6. The Western Slope area is a “range’”’ area where lambs are 
ranged or pastured in the grazing areas on the higher elevations 
of the mountain ranges and marketed from mid-August to mid- 
October. During the three-year period respondents American, 
Swift and Wilson purchased fat lambs for slaughter in the West- 
ern Slope area, and American and Swift each employed a salaried 
lamb buyer or buyers in this area. Wilson did not have a salaried 
buyer on the Western Slope but purchased most of its lambs in 
this area from or through respondent Holley, a separately regis- 
tered dealer and market agency. During the three-year period 
respondent Heath, a separately registered dealer and market 
agency, was engaged in buying and selling lambs in this area, 
and respondents American, Swift and Wilson purchased substan- 
tial numbers of fat lambs from Heath during such period. 
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7. About September 10, 1959, Forrest Taylor, Swift’s super- 
visor of lamb buying in the Western part of the United States, 
in a conversation with Gordon Winn, a lamb producer in the 
Craig, Colorado, area, told Winn that the top price for fat lambs 
would be “. . . 19.50 and I don’t mean 19.51. I talked to Perry 
Holly before I came over and Perry Holly said that was O.K.” 
Taylor also said that the top price for mixed lambs (fats and feed- 
ers) would be $19.00. At the time of the conversations Holley had 
not arrived in the Craig area. In August 1959, Milt Magelby, a 
buyer for Perry Holley, stated to Joe Eisaguirre, a Montrose 
producer who had inquired concerning Magelby’s buying prices, 
“*.. . well, the top price I am allowed to pay is 19.50.” 


8. In 1959, Swift & Company made the following direct pur- 
chases of lambs in the Montrose area: 


Date No. Price 

1959 Head Cwt. Purchased From Buyer 

9-1 895 $20.00 Emmett Elizondo Wm. Kesson 

9-8 484 19.75 Emmett Elizondo Wm. Kesson 

10-14 822 19.50 Emmett Elizondo R. W. Robnet 
10-16 1,002 19.50 Emmett Elizondo R. A. Welk 

10-18 431 19.50 Emmett Elizondo R. A. Welk 

10-20 481 19.75 Emmett Elizondo R. A. Welk 

10-20 491 19.75 Emmett Elizondo R. A. Welk 

10-22 232 19.00 Utah Livestock Co. R. A. Welk 

10-22 344 19.00 Utah Livestock Co. R. A. Welk 

9-14 769 18.25 D. H. Hindmarsh Welk & Walter Still 
9-11 875 18.25 D. H. Hindmarsh Welk & Walter Still 


Total 6,736 


9. During the three-year period in the Western Slope area 
American purchased fat lambs from Heath and from other sellers 
as follows: 4 


4 Complainant and respondent American submitted se arate purchase statistics for each year. 
The purchase figures for 1960 in complainant’s Exhibit 6 are revised and extended in American 
Exhibit 84. The figures for 1959 in complainant’s Exhibit 12 are revised and extended in 
American Exhibits 68 and 83, and the figures for 1958 in complainant’s Exhibits 21 and 22 
are treated similarly in American Exhibits 82 and 85. The American exhibits include some 
purchases not shown in complainant’s corresponding exhibits, and these are included in the 
above computations. While the column dealing with purchases by American from sellers other 
than Heath is limited to purchases in the Montrose area of the Western Slope, American’s 
total purchases from the Craig area in 1959 and 1960 are insignificant and would not ma- 
terially affect the percentages set forth in the table even if it were assumed that all such 
purchases were from vendors other than Heath (see American Ex. 67). In addition, American 
purchased a substantial mumber of lambs from Heath in the Craig area in 1958 and lamb 
purchases from others in that area during 1958 would similarly not materially affect the per- 
centage listed in the table for that year. (See American Ex. 85.) 








788 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 25 A.D. 779 


Year From Heath From Others Total Percent from Heath 


1958 18,799 830 19,629 95.8 
1959 17,152 3,797 20,949 81.9 
1960 16,168 6,181 22,349 72.4 

Total 52,119 10,808 62,927 82.8 


Most of these purchases were made in the Montrose area of the 
Western Slope. Most of the purchases from Heath were made by 
American’s salaried buyer, Donald S. (Whitey) Couch. 

10. The 18,799 fat lambs sold by Heath to American in 1958, as 
set forth in Finding of Fact 9, were derived from mixed lots of 
lambs bought by Heath from producers in the Craig and Montrose 


areas. The mixed lots from which the 18,799 fat lambs were got- 
ten totalled approximately 55,700 lambs and such mixed lots, when 
sorted, consisted of fats and feeders approximately as follows: 


Fats Feeders Total Percentage of Fats 
Craig 12,500 10,600 23,100 54 
Montrose 20,000 12,600 32,600 61 
Total 32,500 23,200 55,700 58 


Of the 55,700 lambs bought by Heath as above described, approxi- 


mately 38,700 were bought pursuant to written contracts between 
Heath and the producers which were entered into one week or 
more before delivery to Heath. These contracts called for partial 
payments by Heath in advance of delivery and such payments were 


made by Heath. About 13,300 lambs were bought pursuant to sim- 


ilar contracts entered into less than one week before delivery, with 
advance payments, and the remaining 3700 were bought for im- 
mediate delivery without any prior written contract or agreement. 
Most of the resales of the lambs sold to American by Heath were 


made on the day of delivery to Heath or the next day. 


11. The 17,152 fat lambs sold by Heath to American in 1959, as 
set forth in Finding of Fact 9, included 12,945 from the Montrose 
area which were derived from approximately 23,000 lambs which 
had been purchased by Heath from Montrose area producers. 
About 5000 of these 23,000 lambs were purchased by Heath as fat 
lambs and the remaining 18,000 were bought in mixed lots which, 
when sorted, consisted of about 9600 fats and 8400 feeders, for a 
total of 14,600 fats and 8400 feeders, or 68 percent fats. Of the 


23,000 lambs bought by Heath, about 3400 were bought pursuant 


to written contracts with the producers under which Heath made 
advance partial payments. Of these, 1200 were contracted for 
three weeks before delivery and 2200 were contracted for on the 


delivery day or less than one week before. The remaining 19,600 
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were bought for immediate delivery without any contract or 


agreement, and 12,000 of these were resold by Heath to American 
on the same day or the next day. 


12. The 16,168 fat lambs sold by Heath to American in 1960, as 
set forth in Finding of Fact 9, included 10,500 from the Montrose 
area which were derived from approximately 18,600 lambs which 


had been purchased by Heath from Montrose area producers. 
About 2100 of these 18,600 lambs were purchased by Heath as fat 
lambs and the remaining 16,500 were bought in mixed lots which, 


when sorted, consisted of about 10,200 fats and 6300 feeders, for a 


total of 12,300 fats and 6300 feeders or 66 percent fats. Of the 
18,600 lambs bought by Heath, about 6500 were bought pursuant 
to written contracts with the producers under which Heath made 
advance partial payments. Approximately half of these lambs 


were contracted for one week or more before delivery and the 


other half less than one week before delivery. The remaining 
12,100 were bought for immediate delivery without any prior 
contract or agreement, and about 7200 of these were resold by 
Heath to American on the same day or the next day. 


13. During 1959 and 1960 in the Western Slope area, Swift 
purchased fat lambs from Heath® and from other sellers as 
follows: 


Year From Heath From Others Total Percent from Heath 
1959 25,548 6,736 32,284 79.1 
1960 20,648 2,687 23,335 88.5 

Total 46,196 9,423 55,619 83.1 


Swift’s purchases from Heath were made in telephone negotiations 


between Swift’s head lamb buyer in Chicago and Dwight L. Heath, 
proprietor of the Heath firm. 


14. During the three-year period in the Western Slope area, 
Wilson purchased fat lambs from Heath and from or through 
Holley as follows: 


Year From Heath From Holley Total Percent from Heath 


1958 5,091 36,069 41,160 12.2 
1959 15,077 20,720 35,797 42.2 
1960 7,858 12,445 20,303 39.0 

Total 28,026 69,234 97,260 28.8 


15. The Western Slope of Colorado is a major lamb producing 
area, and the majority of the lambs produced there are fat lambs. 


5 In 1958 Swift bought 14,068 lambs from Heath, but there are no data in the record show- 
ing Swift’s purchases from others during such year. 
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It is the general practice of Western Slope producers actively to 
offer their lambs for sale to prospective purchasers during the 
selling season and many of such producers solicit bids for and 
sell fat lambs separately. The majority of the 28 producer-wit- 
nesses from the Western Slope made sales of fat lambs or offered 
to sell fat lambs during the three-year period. 


16. During the entire three-year period or in certain years 
within such period, six Montrose producers who openly solicited 
bids and offered their lambs for sale received bids only from 
Heath or were able to sell their lambs only to Heath. Each year 
during this period Scharf, a lamb producer, asked Couch, the 
American buyer, to inspect his lambs with a view to purchasing 
but Couch stated that he was buying all his lambs from Wright, 
Heath’s representative in the Montrose area. Scharf did not re- 
ceive a bid from a Swift buyer during the three-year period. 


17. During the entire three-year period or in certain years 
within such period, eight Craig producers who openly solicited 
bids and offered their lambs for sale received bids only from 
Heath or were able to sell their lambs only to Heath. In Septem- 
ber 1959, Jowell, a lamb producer, mentioned to Couch the fact 
that Couch had bought his lambs in prior years and Jowell asked 
Couch to bid again, but Couch said, “‘These boys are too big for 
me” and walked away. Theos, a lamb producer, asked Taylor, the 
Swift buyer, to bid during each year in this period and Taylor 
did bid in 1960. Jacob Hamill, another Craig producer, was un- 
successful in his efforts to obtain a bid from Taylor. 


18. In September 1961, shortly after the complaint was issued, 
James L. Smith and Joseph Marone, employees of complainant, 
encountered Couch in a Montrose cafe and had a conversation 


with him with reference to this proceeding. During the conversa- 
tion Couch stated that he was “forced to go along with the other 
buyers” and was not surprised that the complaint was issued. 

19. Couch sometimes accompanied Wright, buyer for Heath, 
when Wright went to inspect a producer’s lambs and assisted 
Wright in sorting such lambs for purchase by Wright. On various 
occasions Couch assisted Wright in receiving and sorting lambs 
at the weighing or delivery point after their purchase by Wright. 


During the three-year period, Couch received approximately $1000 
from Heath in payment for such services. 


20. In August 1959 Leland Smith, a Craig area producer of 
about 10,000 to 12,000 lambs a year, received a bid of $18 for 
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lambs from two buyers for Swift’s Scotts Bluff, Nebraska, plant. 
In the first week of September, Forrest Taylor told Smith that he 
bought for Swift in the area and that the other two Swift buyers 
were not supposed to be in the area. Taylor offered Smith $17.50 
and Smith sold lambs to Taylor at this price. During the 1958, 
1959 and 1960 lamb marketing seasons Swift salaried lamb buyers 
in addition to Forrest Taylor were present in the Craig-Montrose 
area. 


21. Heath was the largest buyer of lambs in the Craig-Montrose 
area. The extent of his purchases is illustrated by his sales of 
lambs from this area to packers as follows: 


1958 1959 1966 

American 15,781 17,112 11,001 
Rath 25,760 12,784 8,971 
Swift 14,068 25,548 20,648 
Wilson 5,091 15,077 7,858 
Miller’s Abattoir 15,158 13,816 12,346 
Armour 3,558 

Total 75,858 84,337 64,382 


22. During the three-year period, American refrained generally 
from bidding against Heath for fat lambs offered by producers in 
the Craig and Montrose areas pursuant to agreement, arrange- 
ment or understanding with Heath and after Heath had bought 
such lambs from the producers without competition from Ameri- 
can, American satisfied its requirements for lambs in these areas 


by purchasing from Heath in the quantities and proportions set 
forth in Finding of Fact 9. 


23. During 1959 and 1960, Swift refrained generally from bid- 
ding against Heath for fat lambs offered by producers in the 
Craig and Montrose areas pursuant to agreement, understanding 
or arrangement with Heath and after Heath had bought such 
lambs from the producers without competition from Swift, Swift 
satisfied its requirements for lambs in these areas by purchasing 
from Heath in the quantities and proportions set forth in Finding 


of Fact 13. 


24. During the three-year period, Wilson satisfied its require- 
ments for lambs from the Craig and Montrose areas chiefly by 
purchases from or through Holley, as set forth in Finding of Fact 
14. In these transactions, Holley either sold lambs to Wilson which 
he had previously purchased from producers in dealer transac- 
tions, or bought lambs for Wilson pursuant to buying orders re- 
ceived from Wilson. Holley was not obligated to sell only to Wil- 
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son, nor was Wilson obligated to purchase from Holley all the fat 
lambs which Holley bought in his dealer transactions. Holley had 
no authority to purchase for Wilson except pursuant to specific 
buying orders, was not subject to Wilson’s direction or control, 


and his buying practices were not supervised or approved by 
Wilson. 





25. During the three-year period, Wilson did not refrain from 
bidding against Heath for fat lambs offered by producers in the 
Craig and Montrose areas. 


26. The Richfield, Utah, area is a lamb feeding area in which 
lambs are fed and fattened on beet tops, alfalfa or other dry feeds, 
and marketed between November and March. During the 1958-59 
and 1959-60 seasons, respondents Goldring and Swift purchased 
fat lambs for slaughter in the Richfield area and each of them was 
represented by salaried buyers in this area. During these sea- 
sons, Producers’ Livestock Marketing Association, a separately 
registered dealer and market agency, and Western Livestock Order 
Buyers, its wholly owned subsidiary, both hereinafter called 
PLMA, were also engaged in buying and selling lambs in this 
area and PLMA sold lambs to various packers, including Goldring 


and Swift. 


27. During the 1958-59 and 1959-60 seasons in the Richfield 
area, respondent Goldring purchased fat lambs from PLMA, di- 


rectly from lamb feeders, and from Joe Wright Livestock Com- 
pany, a registered dealer, as follows: 


















Percent Direct Percent From Percent 
From of from of Wright of 


PLMA Total Feeders Total LSCo. Total Total 

1958-59 40,455 85 4,987 11 1,997 4 47,439 
1959-60 25,194 91 783 3 1,663 6 27,640 
Total 65,649 87 5,770 8 3,660 5 75,079 


28. During the 1958-59 and 1959-60 seasons in the Richfield 
area, respondent Swift purchased fat lambs from PLMA, directly 


from lamb feeders, and from Joe Wright Livestock Company, as 
follows: 





Percent Direct Percent From _ Percent 





From of from of Wright of 
PLMA Total Feeders Total LS Co. Total Total 
1958-59 1,089 5 13,271 60 7,633 35 21,993 
1959-60 3,365 16 13,439 64 4,024 20 20,828 


Total 4,454 11 26,710 62 11,657 27 42,821 
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29. During the 1958-59 and 1959-60 seasons, 11 Richfield area 
lamb feeders were actively seeking purchasers and openly offering 
fat lambs to prospective buyers, including Goldring, Swift and 
PLMA. During these two seasons, Goldring purchased lambs from 
only one of such lamb feeders, PLMA purchased lambs from 10 
of these lamb feeders, and Swift purchased lambs from 8 of such 
lamb feeders. In most instances, the lambs bought from such 


lamb feeders by PLMA were purchased for resale and delivery 
to Goldring. 


30. It was the practice of Roy Farquahrson and Bud Brennan, 
buyers for Goldring in the Richfield area, to accompany PLMA 
buyers when such buyers went to inspect and negotiate for 
feeder’s lambs with a view to their purchase by PLMA. On such 
occasions, Farquahrson and Brennan helped mark the lambs after 
their purchase by PLMA and generally assisted the PLMA buyers. 
Some of the lamb feeders in the Richfield area considered PLMA 
to be a representative of Goldring, and they did not approach 
the Goldring buyers with offers because they understood that all 
Goldring purchases were made from or through PLMA. 


31. During the 1958-59 and 1959-60 seasons, Goldring refrained 
from bidding against PLMA for fat lambs offered for sale by lamb 
feeders in the Richfield area, relied principally upon PLMA to 
supply it with lambs in this area, and after PLMA had bought 
such lambs from the lamb feeders without competition from Gold- 


ring, Goldring satisfied its requirements by purchasing from 


PLMA in the quantities and proportions set forth in Finding of 
Fact 27. 


32. Swift did not refrain from bidding against Goldring or 
PLMA for fat lambs offered by lamb feeders in the Richfield area 
during the 1958-59, 1959-60 and 1960-61 seasons. 


33. During 1958, 1959 and 1960, Wilson purchased fat lambs at 
the Union Stock Yards, Denver, Colorado, for slaughter in its 
Denver plant. Wilson did not employ a salaried buyer at the stock- 
yard but made all such purchases through Len Newman, a sepa- 
rately registered dealer and market agency. Total stockyard pur- 
chases of lambs for Wilson by Newman were approximately 202,- 
000 head in 1958, 287,000 head in 1959 and 237,000 head in 1960, 
and during the same years Wilson bought additional lambs at 
country points through Newman. All purchases for Wilson were 


made by Newman.-in his capacity as a market agency on orders 
received from Wilson, and Newman charged and received commis- 
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sions from Wilson in accordance with applicable tariff rates. New- 
man also purchased lambs for other packers during this period, 
but the great bulk of his buying operations consisted of purchases 
for Wilson. Newman’s total 1959 operations as a market agency 
included 413,431 sheep and lambs with 366,330 obtained on order 
for Wilson. In 1958, Newman handled a total of 267,787 sheep 
and lambs as a market agency, 239,191 of which were supplied to 
Wilson. 


34. It was Newman’s custom to arrive at the Wilson packing 
plant in Denver each business day before trading opened at the 
stockyard, discuss Wilson’s requirements for lambs with plant 
personnel, and participate in a conference telephone call to 
Garvey Haydon, manager of Wilson’s Lamb and Veal Department 
in Chicago, for further discussions concerning the market situa- 
tion and operations in Wilson’s Denver plant. After such discus- 
sions Newman proceeded to the stockyard for the day’s purchases. 
Newman’s business telephone was connected through the switch- 
board at the Wilson plant in Denver. During the trading day, 
Newman made additional calls to Haydon in Chicago to report the 
market situation or for further instructions as required by market 
developments. In the course of such calls, Haydon customarily in- 
formed Newman with respect to lambs purchased by Wilson from 
dealers at country points which were being delivered to Wilson’s 
Denver plant, and Newman estimated the daily “kill” at the plant 
on the basis of this and other information and adjusted his stock- 
yard purchases for Wilson accordingly. It was Newman’s prac- 
tice to receive lambs delivered to Wilson’s Denver plant from 
country points, sort the fats from the feeders, send the feeders to a 
feed lot for Wilson’s account, and subsequently select the lambs 
from the feed lot as they became ready for slaughter. Newman re- 
ceived no extra compensation from Wilson for such services. 


35. During 1958 and up to August 1, 1959, Wilson had in its 
employ Ray Wadlington, a registered packer buyer.who, pursuant 
to assignment by Wilson, worked with and assisted Newman in 
connection with the latter’s buying operations for Wilson. During 
such assignment Wadlington purchased lambs for Wilson on oc- 
casion. On August 1, 1959, Wadlington left Wilson’s employ and 
went to work as a lamb buyer for Newman, and was so employed 
during 1959 and 1960. Prior to his employment by Wilson and 
assignment to Newman, Wadlington was employed as a lamb 
buyer for Armour and Company on the Ogden, Utah, market 
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during a period of several years, and was considered to be an ex- 
perienced lamb buyer. 


36. Between November 1958 and May 1959, Wilson purchased 
over 20,000 lambs from Mendiburu & Rudnick, producers in the 
Bakersfield, California, area. Such purchases were made on a 
“double dressed weight” basis, that is, the live weight for which 
Mendiburu & Rudnick were to receive payment was to be the 
dressed weight of the lambs multiplied by two. In connection 
with such purchases, Wilson issued false accountings to Mendi- 
buru & Rudnick, in that such accountings showed dressed weights 
which were less than the actual dressed weights of the lambs by 
approximately 28,000 pounds in the aggregate. Wilson made pay- 
ment on the basis of such false accountings and thereby failed 
to pay Mendiburu & Rudnick for 55,742 pounds, double dressed 
weight, in the total amount of $10,600.56. 


37. Section 202 of the act (7 U.S.C. 192) reads, in pertinent 
part, as follows: 


Sec. 202. It shall be unlawful... for any packer... to: 


(a) Engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device in commerce; or 


(b) Make or give, in commerce, any undue or unreasonable 
preference or advantage to any particular person or locality 
in any respect whatsoever, or subject, in commerce, any 
particular person or locality to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever; or 


(e) Engage in any course of business or do any act for the 
purpose or with the effect of manipulating or controlling 
prices in commerce, or of creating a monopoly in the acquisi- 
tion of, buying, selling, or dealing in any article in commerce, 
or of restraining commerce; or 


(f) Conspire, combine, agree, or arrange with any other 
persons (1) to apportion territory for carrying on business 
in commerce, or (2) to apportion purchases or sales of any 
article in commerce, or (3) to manipulate or control prices 
in commerce; or 


(g) Conspire, combine, agree, or arrange with any other 
person to do, or aid or abet the doing of, any act made unlaw- 
ful by subdivision (a), (b), (c), (d), or (e). 
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38. Section 201.70 of the regulations issued pursuant to the act 
(9 CFR 201.70) reads as follows: 


Sec. 201.70. Restriction or limitation of competition between 
packers and dealers prohibited. Each packer and dealer en- 
gaged in purchasing livestock, in person or through employed 
buyers, shall conduct his buying operations in competition 
with, and independently of, other packers and dealers simi- 
larly engeged. 


CONCLUSIONS 
I 


Paragraph II (a) of the complaint charges that American, 
Swift and Wilson failed to conduct their lamb buying operations in 
competition with and independently of each other in the Craig- 
Montrose area in that they refrained from bidding against each 


other on particular lots of lambs and made identical bids on other 
lots of lambs. 


The hearing examiner in his recommended decision closely ex- 
amined the evidence bearing on this charge and concluded that 
this charge should be dismissed. The complainant did not except 
to this recommendation and must be considered to have dropped 
this charge. 


II 


Paragraph II (b) of the complaint alleges that Heath, Rath, 
Swift and Wilson had agreements or arrangements concerning 
prices to be paid for lambs in the Craig area during the 1958, 1959 
and 1960 lamb seasons, and that they purchased lambs in the 
Craig area during these years, pursuant to or in accordance with 
such agreements or arrangements. The hearing examiner found 
only agreement between Swift and Holley as to maximum prices 
to be paid producers for lambs in the Craig area in the 1959 mark- 
eting season. He also found, however, that the evidence failed to 
establish that Swift purchased lambs pursuant to or in accordance 
with the agreement. Complainant excepted to the hearing exam- 
iner’s refusal to find that Wilson so agreed and to the conclusion 
that Swift did not purchase lambs in accordance with the agree- 
ment. 


The record shows (Finding of Fact 7) that Forrest Taylor, 
Swift’s supervisor of lamb buying in the Western part of the 
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United States, told Gordon Winn, a lamb producer in the Craig 
area, that the top price for fat lambs was to be $19.50 “. . . and 
I don’t mean $19.51. I talked to Perry Holly before I came over 
and Perry Holly said that was O.K.”” Melvin Holmquist, complain- 
ant’s area supervisor in Denver, testified that he heard this con- 
versation between Winn and Taylor. Winn testified also sub- 
stantially to the same effect as Holmquist. 


Taylor’s statement to Winn constitutes an admission by him 
that he set a top or ceiling price to producers which Holley agreed 
to observe. The record does not contain any direct evidence that 
we can find to show that Taylor also got other buyers from pro- 
ducers to agree upon a top price to producers. We think, however, 
that at the very least the evidence establishes that Taylor and 
Holley agreed as to the top price to be paid producers by Holley. 


Taylor denied generally that he had entered into any agreement 
with Holley, but he was less positive when questioned specifically 
with respect to the statement to Winn. Taylor remembered the 
conversation with Winn but his only testimony as to the statement 
was that he did not recall it, and when asked whether he could 
have made such a statement, he answered “I don’t think I could 
have, no.”’ This inconclusive denial is insufficient to disprove the 
testimony of Winn and Holmquist and we conclude that the evi- 
dence establishes that Taylor made the statement attributed to 
him.® Moreover, the hearing examiner who was in the position 
to observe the demeanor of the three witnesses, that is, Winn, 
Holmquist and Taylor, was of the opinion that Taylor made such 
statement. Cf., e.g., Great Western Food Distributers v. Brannan, 
201 F.2d 476, 579 (7th Cir. 1953), cert. denied, 345 U.S. 997 
(1953); Ohio Associated Tel. Co. v. National Labor Relations 
Board, 192 F.2d 664, 668 (6th Cir. 1951) ; In re Harry Lee Sparks 
and Rex Wanda Sparks, 19 A.D. 709 (1960), aff’d, D. C. Cir. May 
2, 1961. 


Complainant would equate this agreement between Taylor, i.e., 
Swift, and Holley as one between Swift and Wilson because of the 
fact that Wilson purchased a large number of fat lambs on the 
Western Slope from Holley.? This we cannot do. Holley was not 
an employee of Wilson but was, rather a separately registered 
~ 6 Such conclusion is not affected by complainant’s failure to question the two participants to 


the agreement, Taylor and Holley, for the reasons stated by the hearing examiner on page 68 
of his report. 


7 The complainant charges a price agreement in the Craig area and not the entire Western 
Slope. We cannot, therefore, consider the statistics advanced by complainant with respect to 
Holley’s sales of Western Slope lambs to Wilson. 
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dealer and market agency. His transactions with Wilson were 
either speculative sales as a dealer or purchases for Wilson on 
order as a market agency, with the majority of his dealings with 
Wilson being in the former capacity. Holley had no authority to 
purchase as a market agency for Wilson except when he received 
specific orders for fat lambs. When acting as a dealer, Holley sold 
fat lambs to Wilson which he had previously purchased as fats or 
in mixed lots or which he purchased after Wilson had agreed to 
buy fat lambs from him at fixed prices. These dealer transactions 
comprised approximately 85 percent of all his transactions with 
Wilson. Although this packer was his chief outlet for fat lambs, 
Holley was not obligated to nor did he in fact sell exclusively to 
Wilson. On the other hand, Wilson was not bound to purchase 
from Holley all the fat lambs which he bought in the Craig area 
or, for that matter, in the entire Western Slope. In addition, the 
record is devoid of any evidence that any officer or employee of 
this packer directed, controlled, ratified or even had knowledge of 
any improper buying practice engaged in by this dealer. We can- 
not conclude, therefore, that Wilson violated the act by virtue of 
Holley’s activities. Nor does section 403 thereof (7 U.S.C. 223) 
alter this conclusion. We cannot, without more, hold that a packer 
is chargeable with an illegal agreement entered into by an indi- 
vidual who is basically an independent dealer and with whom the 
packer happens to deal. 


By virtue of complainant’s position which we have not accepted, 
that is, that Wilson was responsible for the acts of Holley, para- 
graph II (b) of the complaint names Wilson and not Holley as a 
party to the alleged agreements charged therein. But the evidence 
established instead an arrangement between Taylor, who revre- 
sented Swift, and Holley, and the matter was heard and briefed on 
that basis before the hearing examiner. It is permissible, under 
the circumstances we believe, to find an agreement between Swift 
and Holley, although the complaint describes the agreement as one 
between Swift and Wilson. Swift is in no way prejudiced by such 
variance nor can it claim surprise. Insofar as Swift is concerned, 
the proof is identical regardless of whether the agreement was 
between Swift and Holley or between Swift and Wilson. The 
alleged agreement was clearly covered by the complaint and the 
proof does not depart from this allegation. The variance consists 
merely in the identity, as a legal matter, of the opposite party to 
the agreement with Swift. “The plaintiff’s failure to analyze with 


greater nicety the appropriate theory for its claim should not have 
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the effect of a forfeiture of its rights.” John A. Johnson Contract- 
ing Corp. v. United States, 132 Ct. Cl. 645, 656 (1955). See also 
Waukesha Sales & Service, Inc., 12 Pike & Fischer Admin. Law 
(2d) 420, 187 N.L.R.B., No. 51 (1962) ; Appeal of Paul C. Helmick 
Co., 6 Pike & Fischer Admin. Law (2d) 706, 63 I.D. 363 (1956) ; 


Monroe Feed Store, 5 Pike & Fischer Admin. Law (2d) 251, 253, 
112 N.L.R.B., No. 173 (1955). 


The hearing examiner concluded and we agree that the agree- 
ment or arrangement between Swift and Holley found herein was 
in direct violation of the prohibition contained in section 202 (f) 
of the act (7 U.S.C. 192 (f)) which makes it unlawful for any 
packer to “Conspire, combine, agree, or arrange with any other 
persons . .. to manipulate or control prices in commerce.” § 
Respondent Swift’s contention with respect to the alleged neces- 
sity to establish that prices in the Craig area were abnormal is 
directed to that part of paragraph II (b) of the complaint deal- 
ing with operation under the 1959 agreement and not with respect 
to the validity of the agreement itself. Section 202 (f) outlaws 
such an agreement without more. Cf. 15 U.S.C. 1. See also United 
States v. Swift & Co., 52 F. Supp. 476, 479 (D. Colo. 1943). In 
any event, any price fixed by action intended for that purpose 
rather than by the forces of supply and demand is a manipulated 
price and the level at which the price is fixed is immaterial. In 
other words, a fixed price is necessarily a manipulated price. 
United States v. Socony-Vacuum Oil Co., Inc., 310 U.S. 150, 223 
(1940). See also Great Western Food Distributors v. Brannan, 
201 F.2d 476 (7th Cir. 1953), cert. denied, 345 U. S. 997 (1953) ; 
United States v. Swift & Co., supra, at p. 479; In re Vincent W. 
Kosuga et al., 19 A.D. 603, 618 (1960) ; In re Fox DeLuxe Foods, 
Inc. et al., 18 A.D. 582, 613 (1959) ; In re Zenith-Godley Company, 
Ine. et al., 6 A.D. 900 (1947). In United States v. Socony-Vacuum 
Oil Co., Inc., supra, at p. 223, the Court defined price manipulation 
as “an artificial stimulus applied to (or at times a brake on) 
market prices ... a factor which prevents the determination of 
those prices by free competition alone.” The agreement herein 
fixed or attempted to fix an arbitrary ceiling which would act as 
“a brake on” any movement of the price beyond $19.50 and thus 
prevent its determination by free competition alone. 


While the hearing examiner concluded that respondent Swift 
entered into the price agreement in 1959 with respect to the Craig, 


8 The agreement may also violate 202 (a), (e) and (g) but the hearing examiner found 
only a violation of 202 (e) and the complainant did not except. 
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Colorado, area discussed above, he found that complainant failed 
to establish that this respondent “‘purchased lambs in said area 
during such lamb season(s) pursuant to or in accordance with 
such agreement(s) or arrangement(s)”, as alleged in paragraph 
II (b) of the complaint. We are in agreement with such con- 
clusion. 


Admittedly, complainant relies solely on its Exhibit 26 to estab- 
lish that Swift conducted its buying operations in the Craig area 
in 1959 in accordance with the agreement found above. Such ex- 
hibit far from supports such a conclusion. This exhibit lists the 
range of prices received by some Craig producers in sales to vari- 
ous purchasers in 1959. Swift is not included among the pur- 
chasers of lambs from Craig producers thereon. To cure this basic 
defect or omission, complainant points to the fact that Swift ob- 
tained its lambs in the Craig area through Heath. We are some- 
what mystified as to how an agreement as to the price to be paid 
producers between Swift and Holley is established to have been 
acted upon by Swift through its purchases of lambs from Heath 
who was acting as a dealer in such trnasactions without proof of 
any such agreement between Swift and Heath.’ Clearly, Exhibit 
26 does not solve this dilemma. In any event, Exhibit 26 contains 
additiona] defects. It does not reflect all lamb marketings in the 
Craig area during 1959. Nor does it list prices paid for all lambs 
included therein. Further, even if we could completely under- 
stand or adopt complainant’s theory in connection therewith, such 
exhibit does not necessarily demonstrate all of Heath’s purchases 
in the area or indicate whether the purchases listed thereon rep- 
resent fat lambs or lots of mixed lambs. One thing is clear, how- 


ever. Such exhibit does not establish the conclusion for which it 
is advanced. 


III 


Paragraph II (c) of the complaint alleges agreement or ar- 
rangement between American and Heath not to compete in the 
purchase of lambs from producers in the Craig-Montrose area of 
Colorado, paragraph II (f) makes a similar charge against Swift 
and Heath and paragraph II (g) alleges the same kind of agree- 
ment or arrangement between Wilson and Heath. 





9 Swift’s direct purchases in the Montrose area show a higher price to producers than the 
$19.50 (see Findihg of Fact 8). 
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The hearing examiner concluded that these charges were sus- 
tained as to American and Swift but not as to Wilson. He con- 
cluded also, however, that American and Swift had violated only 
section 202 (a) of the act, i.e., that they had engaged in an unfair 
practice and that it was not necessary to find that there existed an 
agreement or arrangement between American and Heath and 
Swift and Heath. 


It is clear that American and Swift did not compete with 
Heath in the purchase of lambs from producers in the Craig- 
Montrose area. 


The record discloses little competition for lambs from producers 
in the Craig-Montrose area. In fact, the record shows that it was 
a rare occurrence for a lamb producer to receive more than one 
bid for his lambs even in those situations where the producer 
approached other or additional buyers and requested bids for his 
lambs. As stated by a lamb producer in the area with respect to 
live lamb marketing conditions during the period involved, “There 
is just one buyer really, actually, I think, one buyer for me and 
one buyer for the other guy, and we are not getting near enough 
for our lambs. I know that.” (Tr. p. 194). 


The 28 producer witnesses who described their experiences in 
selling lambs in the Craig-Montrose area during the 3-year period 
represented approximately one-fourth of all the lamb producers 
in the area. With few exceptions, these producers were offering 
their lambs to all prospective purchasers and actively soliciting 
bids, but none of them ever received a bid from Couch, the Ameri- 
can buyer, during the entire period and the record shows only 
one bid and purchase by Taylor, the Swift buyer, during this 
period. However, after Heath had bought the lambs from the 
producers, American and Swift purchased them from Heath. 
During the entire 3-year period in the case of American and dur- 
ing the 2 years for which comparable statistics are available for 
Swift, over four-fifths of all the lambs which each of these re- 
spondents purchased in the area came from Heath. During 1958 
this dealer supplied almost 96 percent of the total bought by 
American, and in 1960 over 88 percent of the total bought by 
Swift. 


American and Swift maintained that their buyers never re- 
fused to bid when irivited. It is not necessary to prove that Couch 
and Taylor went so far as to refuse to bid after being asked. 
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Abstaining from competition may be accomplished by methods 
less obvious than outright refusal to bid. The producers were 


actively seeking purchasers among the buyers in the area and 


were desirous of more active bidding. The lambs of these pro- 
ducers were being offered and were available for purchase, and 
Couch and Taylor were qualified lamb buyers. Their lack of re- 


sponse to the offers of the producers over a 3-year period and, in 


fact, their apparent indifference thereto coupled with the heavy 
purchases from Heath after Heath had acquired the lambs, with- 
out any valid reason for this preference, justifies the inference 


that Couch and Taylor did refrain from bidding against Heath. 


Moreover, there is also evidence of outright refusal to bid.!° 
Taylor testified that he could not recall any refusal to bid if in- 
vited to do so. Couch testified likewise in the main. The record 


does not support these claims. 


Respondents American and Swift contend that their pur- 
chase of lambs from Heath was not a matter of choice but neces- 
sity.1! They claim that they were unable to buy fat lambs from 


producers because producers preferred to sell mixed lots of fats 
and feeders and were unwilling to sell fat lambs separately. 
These respondents then argue that only dealers were equipped to 
purchase on that basis and do the necessary sorting and reselling, 
resulting in the producers’ election to do business with the dealers 
who then became the principal source of supply of fat lambs for 
respondents. 


10 Couch denied stating to Howard Scharf, who had asked him to bid, that he (Couch) was 
buying all his lambs from Wright, Heath’s representative. In support of this denial, respond- 
ent American introduced testimony to the effect that Couch was not present at the time and 
place he is alleged to have made this statement. However, Scharf testified that Couch made 
this statement on two separate occasions, in both instances after the lamb producer had re- 
ceived an offer from Wright. The hearing examiner who was in the position to observe the 
demeanor of Scharf was of the opinion that while this witness may have been mistaken as to 
the date of Couch’s statement, he was not mistaken as to the fact that the statement was made. 
We share this opinion. This statement is further corroborated by American’s purchases of 
lambs in the Western Slope area. For exampie, in 1958 American acquired-over 95 percent of 
its lambs from Heath and at that time such a statement would be simply a declaration of what 
was substantially the true situation. Couch himself offered no explanation for declining Scharf’s 
invitations to bid, nor did he deny that when he received a similar invitation from Jowell, he 
said ‘These boys are too big for me” and walked away. Further, he did not deny telling Smith 
and Marone, complainant’s employees, that he was “forced to go along with the other buyers.” 
His only testimony concerning this latter statement was that he did not recall it. 

1) Respondent Swift similarly advanced this contention without success in In re Swift & 
Company, 20 A.D. 1120 (1961), affirmed on this issue 308 F.2d 849 (7th Cir. 1962). As was 
stated there at pp. 1132-33 “‘. . . it is difficult to believe that an auction market would dis- 
courage or prevent a major packer from engaging in buying activities at its market on the 
ground that an independent buyer had a monopoly in the buying of top hogs. Rather, it ap- 
pears that respondent did not care to compete with Askins and thus raise the price of top hogs. 
Askins’ alleged monopoly, if one existed, was subject to be broken by competition in purchas- 
ing. Respondent preferred to obtain such hogs without competition.” 
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The record does not support the claim that fat lambs could not 
be purchased from Western Slope producers or that they chose 
to sell only to dealers. No Western Slope producer testified that 
he would not sell fat lambs separately or that he preferred to 
sell to dealers. On the contrary, substantially all the Western 
Slope producers who testified indicated their concern over the 
lack of buyers for their fat lambs and described their efforts to 
attract additional buyers. In fact, the majority of such producers 
described specific sales of or offers to sell fat lambs which they 
made during the years in question. It appears that Heath was 
able to purchase fat lambs separately from Western Slope pro- 
ducers on numerous occasions. While some of the producers also 
described sales on a mixed basis, their testimony indicates that 
in many instances mixed sales were made because the only bids 
received were on that basis. In addition, these producers described 
many sales to Heath in which he was the only bidder or in which 
the sales were made only after the producers had failed in their 
attempts to interest the packer buyers. In view of the evidence 
given by the producers themselves, we find no unwillingness on 
their part to sell fat lambs separately or any general preference 
to sell only to dealers.!* 


If there was any difficulty in purchasing fat lambs separately 
or any “preference” on the part of producers to sell to dealers, 
which we seriously doubt, such circumstances, it seems to us, 
were the result, in part at least, of the action, or rather, inaction 
of these respondent packers. There does not appear to have been 
any serious attempts by such respondents to acquire fat lambs 
directly from producers or to compete with Heath in the acquisi- 
tion thereof. It is inconceivable to us that fat lambs were not 
available to American and Swift from producers at a price es- 
pecially in the face of the testimony of the many producer wit- 
nesses concerning the lack of buyers for their lambs and their 
inability to evoke an interest therein from these respondents’ 
employees in the area. The marketing picture was not one where 


12 American also argues that many of the Western Slope lambs were under contract to Heath 
and thus were not available for purchase from the producers. This was substantially true in 
1958, but not in 1959 or 1960. And, even with respect to 1958, we cannot agree that the con- 
tracts with Heath were the result of preference to sell to dealers on the part of the producers. 
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the seller could afford to ignore or refuse to deal with any po- 
tential buyer.'* 


Heath was the big buyer of lambs from producers in the area 
and he supplied practically all the fat lambs from the area that 
were used by American, Swift and Miller’s Abattoir plus thous- 
ands sold to Rath and to Wilson. Over the 3-year period Heath 
obviously knew that American and Swift were not competing 
with him in any substantial way for lambs from producers and he 
knew also that he had outlets for some of the lambs purchased in 
American and Swift. Of course, too, American and Swift paid 
Heath some mark-up over prices paid by Heath to producers 
which means that, absent any rise in prices as the result of more 
competition on the buying side, these purchasers were paying 
more for the live lambs than if they purchased direct from pro- 
ducers. 


It is a reasonable and legitimate inference that there was at 
least an implied agreement or arrangement between American 
and Heath and between Swift and Heath to the effect that Ameri- 
can and Swift would refrain from competing with Heath and 
buy their supplies from Heath. See American Tobacco Co. v. 
United States, 328 U.S. 781, 809-810 (1946), Johnson v. J. H. 
Yost Lumber Co., 117 F.2d 53, 57 (8th Cir. 1941), Esso Corpora- 
tion v. United States, 340 F.2d 1009, 1007 (9th Cir. 1965). It 
is also reasonable and legitimate to infer that such a course was 
followed in order to avoid more competition in the buying of 
lambs from producers and thus prevent a rise in producer prices 
as the result of such competition. Such an agreement or arrange- 
ment violates section 202 of the act. Swift & Company v. United 
States, 308 F.2d 849, 853 (7th Cir. 1962). 


While we find that there was an agreement or arrangement 
we do not go beyond concluding a violation of section 202 (a) 
since the hearing examiner did not find a violation of any other 
provision of the act in this connection and the complainant did 
not except thereto. 





13 Respondent American describes many other alleged reasons why purchases of fat lambs 
from Heath were necessary, including the fluctuating slaughter requirements in its Pueblo 
plant, the need for truck rather than rail shipments to such plant and its employee’s physical 
infirmities. In addition, respondents American and Swift appear to minimize the importance 
of the Western Slope as a supply area for them. The hearing examiner ably considered and 
discounted these contentions and no more need be said in connection therewith. (See pp. 48-51 
of hearing examiner's report.) 
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As we stated above, the hearing examiner did not think it 
necessary to find agreement or arrangement since he was of the 
opinion that even without agreement or arrangement the prac- 
tice of American and Swift in refraining from competition with 
Heath for producer lambs although they had qualified buyers in 
the area and the heavy purchases from Heath after Heath bought 
the lambs from producers constituted, under the circumstances 
present, an unfair practice under section 202 (a). We conclude 
also, that even if there were no agreement or arrangement on the 
part of Swift and American with Heath, the regular practice 
by these respondents through their employees located in the 
marketing area, of abstaining or refraining from bidding against 
Heath on lambs offered by the producers, with the intent of 
such packer respondents of acquiring such lambs from Heath 
after Heath had purchased them from the producers, in view of 
the marketing picture in such area and to the extent demonstrated 
by the record, is an unfair practice within the meaning of sec- 
tion 202 (a) of the act (7 U.S.C. 192(a)),!* and violates section 
201.70 of the regulations. 


American and Swift argue that they are free to purchase their 
livestock from anyone, including dealers, if they do so as the 
result of a unilateral decision by the packer, absent monopoly or 
other illegal purpose or effect. They cite several court decisions 
in the antitrust field in support of this latter contention. 


Section 202 (a) of the act makes Title II of the act broader 
in scope than antitrust statutes. Wilson & Company, Inc. v. Ben- 
son, 286 F.2d 891, 895 (7th Cir. 1961). A prime concern of the 
statute including 202 (a) is the interest of livestock producers. 
Here we have a supply area for lambs during the fall where two 
large packers refrain from competing with Heath in the pur- 
chase of lambs from producers and then buy their supplies from 
Heath. It is comparable to packer-buyers at terminal stockyards 
refraining from competing in the purchase of livestock from 
market agencies and then buying from the dealer who is the big 
buyer from market agencies. The natural effect, as well as the 
apparent purpose, of the practice is to restrict or lessen competi- 
tion in the purchase of live lambs from producers to the detri- 
ment of producer prices. We think such a practice is “‘unfair” 
to the lamb producers in the Craig-Montrose area, whether or 


14 The complaint further charges violations of section 202 (e), (f) and (g) of the act. The 
hearing examiner made no such findings and complainant did not except to such failure. Aec- 
cordingly, we do not here consider such allegations. 
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not due to unilateral decision on the part of Swift and American. 
We should point out too that the contention that a packer is free 
to purchase or not to purchase from whomever it pleases is not 
universally true under any and all circumstances. Jn Capitol 
Packing Co. v. United States, 350 F.2d 67, 80, 81 (10th Cir. 1965) 
an order was upheld which prohibited a packer from failing and 
refusing to buy from a market agency without reasonable cause. 


This conclusion is not prohibited by or contrary to the holding 
in Swift & Company v. United States, 308 F.2d 849, 854 (7th 
Cir. 1962), with respect to Swift’s arrangements with a number 
of dealers at livestock auction markets to buy from them at 
quoted prices. Respondent Swift’s arrangement for the purchase 
of livestock from numerous dealers who had purchased such live- 
stock at small auction markets in Tennessee is not comparable to 
the marketing picture in this proceeding in the lamb producing 
area of the Western Slope. Also, the Court’s opinion in connec- 
tion with this phase of the Swift case was almost totally con- 
cerned with the validity of the dissemination of price information 
by Swift to small dealers involved by Swift, a situation with 
which we are not confronted. The Court held with respect to 
this part of that case that there was neither evidence nor findings 
that the dissemination of price information was for the purposes 
made part of the regulation allegedly violated. In this case we 
find that the practice was for the purpose and had the effect of 
restricting competition in the purchase of lambs. 


A more difficult question is presented with respect to the 
validity of the alleged agreement or arrangement between Wilson 
and Heath to refrain from competing between each other for 
lambs from the Western Slope. (See paragraph II (g) of the 
complaint.) We say this because Wilson did not have a salaried 
buyer in the area, acquired most of its lambs from Holley, another 
lamb dealer, and its purchases of lambs from Heath do not show 
the preponderance which exists in the purchases-of American 
and Swift from Heath. The hearing examiner concluded that 
complainant had not established a violation of the act by reason 
of Wilson’s alleged arrangement with Heath and complainant 
excepted to such conclusion. 


Complainant now contends that Wilson is the largest slaugh- 
terer of sheep and lambs in the State of Colorado and the largest 
purchaser of lambs on the Western Slope and that, therefore, 
Wilson had a duty to compete with Heath in the acquisition of 
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lambs from this supply area and apparently could not acquire 
lambs from the dealer. We can readily see the rationale of 
complainant in such argument. We have serious reservations, 
however, with respect to our authority so to order respondent 
Wilson to conduct its buying activities on the basis of this record. 
Cf. Paragraph (3) in the dissent of Commissioner Elman in 
In the Matter of Luria Brothers and Company, Inc., F.T.C. Docket 
No. 6156 (1962). As indicated above, the great majority of 
lambs purchased or acquired by Wilson from the Western Slope 
were obtained through Holley and not Heath. In fact, complain- 
ant would have been better served by a substitution of Holley 
for Heath in paragraph II (g) of the complaint. Also, to the 
extent that Holley competed with Heath for the acquisition of 
lambs, Wilson was thereby fostering competition or competing 
in the area. In addition, there exists no basis for a finding, as 
in the case of American and Swift, of a refraining from bidding 
against Heath. 


Complainant’s attempt to cure this defect by the creation of an 
alleged duty to compete with Heath and, perhaps, an apparent 
prohibition from purchasing lambs from him comes at a late 
stage in the proceeding and is not based on any precedent or any 
foundation in the record by way of expert testimony or other 
comparable evidence. We know of no such sweeping or general 
prohibition in connection with a packer’s purchase of livestock 
from dealers at a posted stockyard, for example, and we have not 
so restricted American or Swift here in their purchases from 
Heath. It seems to us that before complainant can prevail with 
such a theory as to Wilson in connection with its acquisition of 
lambs from the Western Slope a great deal more in the way of 
analysis of market effect, for instance, must be supplied. 


IV 


The complaint charges that Goldring and Swift engaged in 
various noncompetitive practices in the Richfield, Utah, area 
under two separate agreements not to compete, that is, one be- 
tween Goldring and Swift (paragraph II (i)) and one between 
Goldring and PLMA (paragraph II (q) of amended complaint). 
Turning first to the latter charge, complainant contends that 
Goldring refrained from bidding against PLMA during the 1958- 
1959 and 1959-1960 seasons and purchased substantial numbers 
of lambs from PLMA. 
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The record indicates that instead of bidding against PLMA, 
Goldring actively assisted PLMA in buying lambs from feeders, 
and relied upon it to supply the lambs which Goldring needed in 
this area. Out of a total of approximately 47,000 lambs which 
Goldring there purchased during the 1958 season (late 1958 and 
early 1959), 40,000 or 85 percent were bought from or through 
PLMA."* The following season 91 percent of Goldring’s lambs 
were furnished by PLMA. During these two seasons, almost 
nine-tenths of the 75,000 lambs bought by Goldring in the Rich- 
field area came from PLMA. Although Goldring had 2 buyers in 
the area, their direct purchases accounted for less than 11 per- 
cent of Goldring’s Richfield area purchases in the 1958 season, 
and during the 1959 season the Goldring buyers bought a total 
of 783 lambs from lamb feeders, representing less than 3 percent 
of Goldring’s Richfield area purchases during that season. Lamb 
feeders from the Richfield area were almost universally unsuccess- 
ful in interesting the Goldring buyers. In most cases, the lambs 
which these feeders were offering were bought by PLMA, which 
then supplied Goldring’s requirements. 


Richfield is a feeding area and all of the lambs offered by the 
feeders were fat lambs suitable for slaughter. Goldring and PLMA 
were both in the market for these lambs and had buyers in the 
area for procurement purposes. The Goldring buyers not only 
failed to bid for or purchase the lambs which the feeders offered, 
but accompanied PLMA buyers when the latter went to negotiate 
with feeders, helped to sort and mark the lambs, and otherwise 
aided and assisted in their purchase by PLMA, after which these 
lambs were delivered to Goldring. The nature of the relationship 
between Goldring and PLMA is revealed by the fact that some of 
the lamb feeders regarded PLMA or its buyer, Devere Winget, as 
a representative of Goldring, and these feeders never approached 
Farquahrson or Brennan, the Goldring buyers, because they un- 
derstood that Goldring bought only through PLMA. 


In 1958 Goldring bought between one-third and one-half of all 
the lambs fed in the Richfield area. The volume of its purchases 
indicates that this area was an important source of supply for 
Goldring. The preponderance of such purchases from PLMA and 
the minor extent to which the Goldring buyers responded to the 
offers of the lamb feeders, together with the cooperation which 


5 In the 1958 season, Goldring obtained 47,439 lambs from the Richfield area. Between 
100,000 and 150,000 lambs were fed in the area each season. 
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existed between the Goldring buyers and the PLMA buyers, consti- 
tutes substantial evidence that Goldring refrained from bidding 
against PLMA and thereby failed to compete with this dealer, as 
charged in paragraph II (q) of the amended complaint. The hear- 
ing examiner so concluded and respondent Goldring failed to file 
exceptions thereto. 


In addition, the evidence with respect to Goldring’s activities 
in the Richfield area is basically similar to the operations of Amer- 
ican and Swift on the Western Slope discussed in part III of these 
Conclusions with the record demonstrating an even closer rela- 
tionship between Goldring and the dealer from whom it pur- 
chased its lambs than between the other two packer respondents 
and Heath on the Western Slope. On the basis of our conclusions 
above, we similarly find that respondent Goldring agreed or ar- 
ranged not to compete with PLMA in the purchase of lambs from 
feeders in violation of section 202 (a) and that whether or not 
there was any such agreement or arrangement the practice 
breached section 202 (a) of the act and section 201.70 of the 
regulations issued thereunder. The hearing examiner further 
concluded that complainant had failed to establish the violations 
charged in paragraph II (i) of the complaint and recommended 
that the charge be dismissed. Complainant failed to file excep- 
tions to such recommendation and we need not further consider 
this part of the complaint.'® 


The hearing examiner also found that respondent Goldring vio- 
lated section 202 (a) of the act due to its assistance to PLMA in 
the acquisition of lambs from the producers or vendors thereof. 
The record indicates that this packer’s employees accompanied the 
PLMA buyers when such buyers went to inspect and negotiate for 
the purchase of lambs from a feeder and otherwise assisted such 
dealer in completing the transaction with the seller. We are in 
agreement with the hearing examiner.!* 


16 We similarly do not consider those paragraphs of the complaint which the hearing ex- 
aminer recommended be dismissed where complainant failed to except to such recommendation. 


17 Complainant excepted to the hearing examiner’s failure similarly to find a violation of the 
act by American because of Couch’s assistance to Heath, as set forth in Finding of Fact 19. 
However, the record in support thereof indicates that Couch did not aid or assist Heath in 
purchasing livestock from any seller as is the case with Goldring’s employees. In fact, the 
testimony in support of such finding only reveals one occasion where Couch accompanied 
Heath’s employee to look at lambs prior to the purchase thereof by the dealer. Also, Couch’s 
receiving and sorting of lambs for Heath at the point of delivery, for which he received 
compensation from Heath, does not appear to have been performed in his capacity as an 
employee of American. Consequently, we refrain from finding a violation of the act by 
American in this connection. 
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V 


Paragraphs II (k) and II (1) of the complaint describe alleged 
illegal practices in the Imperial Valley of California. Paragraph 
II (k) charges that Goldring, Swift and Wilson failed to conduct 
their lamb buying operations in competition with and indepen- 
dently of each other in the Imperial Valley during the period 
covered by the complaint, in that they refrained from bidding 
against each other on particular lots of lambs and made identical 
bids on other lots. Paragraph II (1) charges that these respond- 
ents also had agreements with each other concerning prices to be 
paid in the Imperial Valley and that they conducted their lamb 
buying operations accordingly. 


The hearing examiner carefully analyzed the evidence in the 
record in connection with these charges and concluded that “‘None 
of these charges or allegations is supported by the record.”’ Com- 
plainant failed to except to this conclusion (see footnote 16) save 
for the examiner’s failure to find that an alleged or attempted 
agreement between Goldring and Wilson as to price for lambs in 
the Imperial Valley was violative of the act. The examiner found 
that an employee of Wilson attempted to enter into a price agree- 
ment or arrangement with an employee of Goldring but that an 
agreement did not mature and the act was not violated thereby. 


Robert E. McGreer, former buyer for Goldring, testified that 
on frequent occasions in 1957 and 1958 Ray Montegue, former 
buyer for Wilson, called him on the telephone and suggested that 
they cooperate to lower the market price for lambs. According 
to the witness, Montegue said that if they got together they could 
lower prices by at least 50 cents. The witness further testified, 
however, that he neither accepted nor rejected Montegue’s pro- 
posals but continued to operate independently and to pay what 
he thought lambs were worth. At most, this testimony proves 
an attempt on the part of Wilson’s employee to make a price 
agreement or arrangement, but it does not prove the existence 
of such an agreement or arrangement. The matters that com- 
plainant would have us find or the conclusions that complainant 
would have us draw on the basis of its exceptions are not alleged 
in the complaint and are not supported by some of the evidence 
alluded to in the exceptions. In fact, complainant would spin a 
violation of the act in connection with the attempted agreement 
based on thin, if not nonexistent, thread. We conclude, as did 
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the hearing examiner, that paragraph II (1) of the complaint be 
dismissed in its entirety.'* 


VI 


Paragraph II (0) of the complaint charges that Wilson directed 
or participated in the lamb buying operations of Len Newman, 
a separately registered market agency and dealer, in that Wilson 
made all its Denver stockyard purchases of lambs through New- 
man, set the prices which he paid for lambs at the stockyard, and 
furnished Newman with a Wilson employee to assist him in his 
buying operations. Complainant contends, in part, that Wilson’s 
participation in and contro] and management of Newman’s stock- 
yard operations created a conflict of interest in Newman which 
was detrimental to the rights of others who were buying through 
Newman, with the result that Wilson thereby violated sections 202 
(a) and 202 (b) of the act. The hearing examiner found that com- 
plainant did not establish that the packer directed or participated 
in the market agency’s buying operations, but, on the contrary, 
found that the converse was true, that is, that Newman, the mark- 
et agency, participated in the packer’s operations in violation of 
the act. The complainant and the hearing examiner approach the 
relationship between Wilson and Newman from different direc- 
tions, but both find a violation of the act resulting from the unique 
arrangement between the market agency and packer. We also 
find the act violated by virtue of such relationship. 


It is only necessary to examine the facts set forth in Findings 
of Fact 33, 34 and 35 to conclude that the business relationship 
between the market agency and the packer was extremely close 
and was, in fact, extraordinary. The hearing examiner found that 
such relationship “was not merely that of principal and market 
agency but more akin to that of employer and employee”’ and we 
are in agreement therewith. In reviewing the validity of such 
arrangement, the position of the participants therein is entitled 
to great weight. A market agency at a terminal stockyard is in 
the nature of a public utility whose duty it is to “serve all, im- 
partially and without discrimination.’”’ Denver Union Stock Yard 
Co. v. Producers Livestock Marketing Assn., 356 U.S. 282, 286 
(1958). Also, a market agency operates in a fiduciary capacity 


18 While, perhaps, an attempt to enter into an agreement with respect to the price to be 
paid for livestock might be an unfair practice itself in violation of section 202 (a) of the act, 
complainant did not so charge respondent Wilson or even present as a possible violation and 
we do not consider this issue herein. 
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and is “supposed to have no interest except the welfare of his 
principal.” Midwest Farmers v. United States, 64 F. Supp. 91, 95 


(3-judge Ct. D.Minn. 1945). 


Undoubtedly, Newman was vigilant in protecting the interests 
of his major principal, Wilson. However, we believe that the 
intimate business arrangement between the packer and the market 
agency created a conflict of interest situation which tended to 
impair Newman’s ability to operate or function as a market 
agency on behalf of others, that is, to function as a public utility 
purchasing sheep and lambs on order in commerce. Cf. Jn re 
Swift & Company, 20 A.D. 1120, 1140-41 (1961), affirmed on this 
issue, Swift & Company v. United States, 308 F.2d 849 (7th Cir. 
1962) ; In re Capitol Packing Company, et al., 22 A.D. 651, 669-676 
(1963), reversed in part, Capitol Packing Company, et al. v. 
United States, 350 F.2d 67, 80, 81 (10th Cir. 1965). We conclude 
by reason thereof that the preferences or advantages to Newman 
and the preferences and advantages extended by Newman to, and 
accepted by, Wilson, as set forth in Findings of Fact 33, 34 and 
35, were undue or unreasonable in violation of section 202 (b) of 
the act and constituted an unfair and unjustly discriminatory 
practice in violation of section 202 (a) thereof by respondent 
Wilson. See Jn re Capitol Packing Company, et al., swpra.'9 


Vil 


The complaint also alleges, in paragraph II (p) thereof, that 
during the period November 6, 1958 through May 14, 1959, Wilson 
purchased lambs from Mendiburu & Rudnick upon a double 
dressed weight basis and, in connection with such purchases, 
failed to pay the vendor approximately $10,600, representing 
the agreed purchase price of 27,871 pounds of dressed lamb. 
Complainant requests a finding that Wilson issued false account- 
ings to Mendiburu & Rudnick in connection with these trans- 
actions and failed to pay $10,600 of the agreed purchase price, 
in violation of section 202 (a) of the act. 


On 37 occasions during the period in question Wilson issued 
accountings to Mendiburu & Rudnick which showed dressed 
weights and double dressed weights which were less than the 


actual figures posted on the kill cost records maintained by Wilson. 


19 The reversal of the Capitol case on appeal on the issue of undue preference by the packer 
to the market agency was based upon a lack of evidence to support the legal conclusion ad- 
vanced therein and not on a defect in such conclusion. 
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These weight deficits ranged from 136 pounds to 2,952 pounds 
per lot, for a total of 55,742 pounds, representing $10,600.56 
which Wilson failed to pay to Mendiburu & Rudnick in accordance 
with the terms of sale. Wilson does not challenge the facts shown. 
In its defense, it claims that the charges in paragraph II (p) 
involve only “‘paper”’ violations, and that the vendor received the 
reasonable market value of the lambs in question. Wilson also 
points out that Mendiburu, who testified at the hearing, did not 
indicate that he considered Wilson obligated to him in any way 
by reason of these transactions but, on the contrary, stated that 
he was fairly treated. 


Whether the amount received by Mendiburu & Rudnick can 
now be considered to represent the reasonable market value of 
the lambs is immaterial. Wilson was obligated to pay what it had 
agreed to pay, which was on the basis of double the dressed weight 
and not on the basis of market value. The packer would rewrite 
its purchase contracts unilaterally. The alleged fact that Mendi- 
buru felt that Wilson had treated him fairly and owed him nothing 
is likewise immaterial. Moreover, the record does not demonstrate 
that the vendor was aware of the false accountings and payments 
on the basis thereof at the time such accountings were rendered. 


The weight shortages in the accounts issued to Mendiburu & 
Rudnick were not inadvertent and cannot be considered as techni- 
cal or “paper” violations. They were the result of calculations 
whose purpose was to show weights less than the actual weights. 
It is well established that the recording of false and incorrect 
weights on accounts of purchase or sale and the payment for live- 
stock purchased on the basis thereof, constitute unfair and decep- 
tive practices in violation of section 202 (a) of the act.*° See, 
e.g., In re Davenport Packing Company, Inc., 20 A.D. 188, 192-193 
(1961) ; In re George Roman, d/b/a Roman Packing Company, 17 
A.D. 5 (1958) ; In re Straub & Smith Packing Company, Inc., 16 
A.D. 128 (1957). 


VIII 


All contentions, objections, exceptions, etc., inconsistent with 
this decision and order, whether or not specifically discussed 


herein are denied or overruled. 


20 The hearing examiner also found that Wilson’s conduct did not subject Mendiburu & 
Rudnick to an undue and unreasonable prejudice or disadvantage in violation of section 202 


(b) of the act and complainant failed to except thereto. 
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ORDER 


Respondent American Stores Company, now known as Acme 
Markets, Inc., shall cease and desist from (1) entering into any 
agreement or arrangement with a dealer in lambs to refrain from 
competing against the dealer in the purchase of lambs offered for 
sale by lamb producers in commerce, or (2) failing to compete 
generally in the purchase of lambs in commerce from producers 


on any market or in any lamb marketing area where it has a quali- 
fied lamb buyer or buyers present and instead acquiring a sub- 


stantial percentage of its lambs on such market or in such mark- 
eting area from a dealer or dealers without so competing. 


The charges against respondent American Stores Company in 
paragraph II (a) of the complaint are dismissed. 


Respondent Goldring Packing Co., Inc., shall cease and desist 
from (1) entering into any agreement or arrangement with a 
dealer in lambs to refrain from competing against the dealer in 
the purchase of lambs offered for sale by lamb producers in com- 
merce, (2) failing to compete generally in the purchase of lambs 
in commerce from producers on any market or in any lamb mark- 
eting area where it has a qualified lamb buyer or buyers present 
and instead acquiring a substantial percentage of its lambs on 
such market or in such marketing area from a dealer or dealers 
without so competing or (3) aiding or assisting any separately 
registered dealer or market agency in purchasing lambs from any 
seller. 


The charges against respondent Goldring Packing Co., Inc., in 


paragraphs II(i), II (k), II (1) and II (n) of the complaint are 
dismissed. 


Respondent Swift & Company shall cease and desist from (1) 
entering into any agreement or arrangement with a dealer in 
lambs to refrain from competing against the dealer in the pur- 
chase of lambs offered for sale by lamb producers in commerce, 
(2) failing to compete generally in the purchase of lambs in com- 
merce from producers on any market or in any lamb marketing 


area where it has a qualified lamb buyer or buyers present and 
instead acquiring a substantial percentage of its lambs on such 
market or in such marketing area from a dealer or dealers without 


so competing or (3) entering into any agreement or arrangement 


with any other person or persons with respect to prices to be 
paid for lambs. 
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The charge in paragraph II (b) of the complaint that respond- 
ent Swift & Company conducted its purchasing operations pur- 
suant to said agreement concerning prices is dismissed. 


The charges against respondent Swift & Company in para- 
graphs II (a), II (i), II (k), II (1) and II (n) of the complaint 
are dismissed. 


Respondent Wilson & Company shall cease and desist from 
having arrangements with a separately registered market agency 
through which it buys on order lambs in commerce whereby the 
market agency uses facilities or services of Wilson and the market 
agency provides services to Wilson in connection with the receiv- 
ing and sorting of lambs at Wilson’s plant, the selection of lambs 
for slaughter from Wilson’s feedlot or the kill of lambs at 
Wilson’s plant. 


Respondent Wilson & Company shall cease and desist from 
issuing accountings to any seller of livestock which show weights 
other than the true and correct weights of such livestock and 
paying for such livestock on the basis of false or incorrect weights. 


The charges against respondent Wilson & Company in para- 
graphs II (a), II (b), II (g), II (h), Il (k), II (1) and II (n) of 


the complaint are dismissed. 


(No. 10,646) 


In re ELKTON AUCTION, INC. P&S Docket No. 3627. Decided 
June 21, 1966. 


Rate schedule—Shippers’ proceeds—Records—Cease and desist—Consent 


Respondent is ordered to cease and desist from charging or collecting com- 
pensation different from that specified in its schedule of rates and 
charges, using shippers’ proceeds for unauthorized purposes, failing to 
deposit shippers’ proceeds in a separate bank account and failing to 
maintain such account properly and is ordered to keep adequate records. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed December 13, 1965, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture, charging that respond- 
ent’s financial condition did not meet the requirements of the 
Act (7 U.S.C. 204), and that respondent violated certain provi- 
sions of the Act and the regulations thereunder (9 CFR 201.1 
et seq.). 


On May 19, 1966, respondent filed an amended answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. 


Complainant has filed a recommendation which states that in- 
asmuch as a recent investigation of respondent’s financial condi- 
tion and operations subject to the Act disclosed that respondent’s 
financial condition meets the requirements of the Act and that 
respondent has brought its operations into compliance with the 
Act and the regulations, complainant recommends the issuance of 
the cease and desist order consented to by respondent. 


FINDINGS OF FACT 


1. The Elkton Auction, Inc., stockyard, Elkton, Ohio, herein- 
after referred to as the stockyard, is now, and was at all times 
material herein, a posted stockyard subject to the provisions of 
the Act. 


2. Respondent, a corporation whose business address is Elkton, 
Ohio, is now, and was at all times material herein, engaged in 
business as a market agency, selling livestock in commerce on a 
commission basis. 


3. Respondent is registered with the Secretary of Agriculture 
as a market agency under the Act and at all times mentioned here- 
in was so registered. 


4. At the time the complaint was issued, respondent’s current 
liabilities exceeded its current assets. As of September 27, 1965, 
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respondent had current liabilities totaling $14,281.67 and current 
assets totaling $4,688.79, resulting in an excess of current liabil- 
ities over current assets of $9,592.88. 


5. During the months of August and September 1965, respond- 
ent used funds received as proceeds from the sale of livestock 
consigned to it for sale on a commission basis for purposes of its 
own and for purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, thereby 
endangering the faithful and prompt accounting therefor and pay- 
ment of the portion thereof due the owners or consignors. As of 
September 27, 1965, respondent had outstanding checks issued 
to consignors of livestock in the amount of $10,252.10, and had, 
with which to offset such outstanding checks, a bank balance of 
$932.31 and proceeds receivable of $39.40, leaving a deficit balance 
of $9,280.39. 


6. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph VI of the Complaint, 
charged to and collected from the consignors of livestock, yardage 
and selling commission charges in excess of those specified in the 
rate schedule which respondent had filed with the Secretary of 
Agriculture pursuant to section 306(a) of the Act (7 U.S.C. 
207(a)) and which was in effect at the time of such transactions. 


7. Respondent, during the period from on or about January 1, 
1965, through September 27, 1965, in connection with its market 
agency operations under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all transac- 
tions involved in its business. Respondent, during said period, 
failed to keep: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth; (2) a cash receipts 
and disbursements journal; (3) an accounts payable ledger; (4) 
an accounts receivable ledger; and (5) periodic reconciliations 
of its bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 5 through 7, 
it is concluded that respondent has wilfully violated sections 
306(f), 307, 312(a), and 401 of the Act (7 U.S.C. 207(f), 208, 
213(a), 221) and sections 201.40, 201.41 and 201.42 of the regu- 
lations (9 CFR 201.40, 201.41, 201.42). Inasmuch as respondent 
has consented to the issuance of the order set forth below and 
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complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from: 





(1) Charging, demanding, or collecting a greater or less or 
different compensation for stockyard services furnished by it at a 
posted stockyard than the rates and charges specified in the sched- 
ule of rates and charges filed with the Secretary of Agriculture 
and in effect at the time such services are furnished; 


(2) Making such use of funds received as proceeds from the 
sale of livestock on a commission basis as would in any manner 
endanger or impair the prompt accounting therefor, and payment 
of such portion thereof as may be due the consignor, shipper, or 
other person entitled thereto; and 


(3) Failing to deposit the gross proceeds received from the sale 
of livestock on a commission basis in a separate bank account 
designated as “Custodial Account for Shippers’ Proceeds,” or by 
some similar identifying designation, and failing to maintain such 
account in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its business 
as a market agency subject to the Act, including, among other 
things: (1) a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth or capital; (2) a cash receipts 
and disbursements journal; (3) an accounts payable ledger; (4) 
an accounts receivable ledger; and (5) periodic reconciliation of 
bank accounts. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be -served upon 
the parties. 


(No. 10,647) 
In re R. L. TATE. P&S Docket No. 3664. Decided June 21, 1966. 


Bonding requirements—Cease and desist—Consent 
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Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded as required by the act and the regulations. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed March 15, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that respondent vio- 
lated certain provisions of the Act and the regulations thereunder 
(9 CFR 201.1 et seq.). 


On May 27, 1966, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order with findings of fact and conclusions based on 
the allegations of the complaint. 


Complainant has filed a recommendation in which it is stated 
that respondent is now in compliance with the bonding require- 
ments of the Act and the regulations and in which complainant 
recommends that the cease and desist order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. The Big Spring Livestock Auction stockyard, Big Spring, 
Texas, hereinafter referred to as the stockyard, is now, and was 
at all times material herein, a posted stockyard subject to the pro- 
visions of the Act. 


2. Respondent, whose address is 213 Circle Drive, Big Spring, 
Texas, is now, and was at all times material herein, registered 
with the Secretary of Agriculture as a market agency and dealer 
under the Act. Respondent was at all times material herein en- 
gaged in business as a livestock dealer in commerce within the 
meaning of the Act. 
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3. The surety bond which respondent maintained to secure 
performance of his market agency and dealer obligations under 
the Act was terminated on September 19, 1965. By letters dated 
August 26, 1965 and September 22, 1965, the Area Supervisor, 
Packers and Stockyards Division, United States Department of 
Agriculture, for the Area that includes the State of Texas, notified 
respondent of such termination date and informed him that he 
would have to furnish the required bond if he continued to engage 
in business as a registrant under the Act after such termination. 
Notwithstanding said notices, respondent continued to engage in 
the business of a dealer, buying livestock at the stockyard for his 
own account, without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and regulations thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the regu- 
lations (9 CFR 201.29 and 201.30). Inasmuch as respondent has 
consented to the issuance of the order set forth below, and com- 
plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
any capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations there- 
under. 


This order shall become effective on the sixth day after service 
upon the respondent and copies hereof shall be served upon the 
parties. 


(No. 10,648) 


In re MARKET AGENCIES AT UNION STOCK- YARDS, CHICAGO, ILLI- 
NOIS. P&S Docket No. 402. Decided June 22, 1966. 


Modification of rates and charges 
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Respondents are authorized to modify their current schedule of rates and 
charges as requested and to assess such charges up to and including 
February 29, 1968. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Mr. L. Alton Denslow and Mr. Joseph O. Parker, of Washington, D. C., 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondents are now 
operating under an order issued on February 23, 1965 (24 A.D. 
202), continuing in effect to and including February 28, 1967, an 
order issued on February 8, 1962 (21 A.D. 115), which, as modi- 
fied by orders issued on March 29, 1962 (21 A.D. 272), January 
6, 1964 (23 A.D. 43), and July 26, 1965 (24 A.D. 949), authorizes 
assessment of the current temporary schedule of rates and 
charges. 


On May 17, 1966, a petition was filed on behalf of the respond- 
ents requesting authority to modify, as soon as possible, the 
current temporary schedule of rates and charges in certain re- 
spects. Notice of the petition and its contents was published in 
the Federal Register on June 7, 1966 (31 F.R. 8027), and, 
although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Consumer and Marketing 
Service by its attorney, filed an answer recommending that the 
petition be granted, and that the order to be issued remain in effect 
to and including February 29, 1968, unless modified or extended 
by further order before that date. 


Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on May 17, 1966, and to assess 
such current schedule, as so modified, during the life of this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective as soon~as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
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less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including February 29, 
1968, unless modified or extended by further order before the 
latter date. 


Copies hereof shal] be served upon the parties. 


(No. 10,649) 


In re THE DENVER UNION STOCK YARD COMPANY. P&S Docket 
No. 450. Jn re MARKET AGENCIES AT UNION STOCK YARDS, 
DENVER, COLORADO. P&S Docket No. 435. Decided June 24, 
1966. 


Rates and charges—Proceedings to be terminated—Successor operation 


The orders in effect in these dockets are vacated as of 5 p.m., July 1, 1966, 
upon effectuation of change in operations from private treaty selling to 


auction market. Upon the filing by The Denver Livestock Market, Inc., 
subsequent to that date, of a statement that such changes were effectu- 
ated, a further order will be issued terminating the proceedings in 
these dockets. 

Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
These are rate proceedings under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). On June 23, 1966, 
The Denver Union Stock Yard Company, and The Denver Live- 


stock Market, Inc., filed a document captioned “Petitions to Vacate 
Orders and Dismiss Proceedings,’’ which document reads as fol- 
lows: 


“As of 5:00 P.M. (MDT) on July 1, 1966, The Denver 


Union Stock Yard Company will cease operating the Union 
Stock Yards, Denver, Colorado, which is now operated as a 
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private treaty or terminal livestock market. As of that time 
all pen assignments and livestock marketing privileges at 
the stockyard for all market agencies and dealers will be 
terminated. Effective at 5:00 P.M. (MDT) on that date, 
The Denver Union Stock Yard Company will lease certain 
of its facilities to the Denver Livestock Market, Inc., which 
lessee will be the sole agency engaged in the business of fur- 
nishing facilities and services at the stockyard, including the 
selling of livestock on a commission basis. Thereafter all 
livestock will be sold at the stockyard by auction. All market 
agencies and dealers now operating at the stockyard have 
been so notified. 


“The information in P. & S. Docket No. 450 relates only to 
the furnishing of stockyard facilities and certain stockyard 
services, other than livestock selling and order buying serv- 
ices, and the basic order and subsequent temporary orders 
relate to the rates and charges therefor. The other stockyard 
services, including the livestock selling and order buying 
services, are now furnished by a number of market agencies 
whose rates and charges are covered by orders issued in P. & 
S. Docket No. 435. The costs of furnishing stockyard facili- 
ties and services in connection with the auction market opera- 
tion will be quite different from the costs of furnishing the 
stockyard facilities and services in connection with the pri- 
vate treaty operation and the costs of furnishing market 
agency services by one corporation in connection with the 
operation of the auction market will be quite different from 
the costs of furnishing such services by a number of firms 
under the private treaty method of operation. Accordingly, 
the information in P. & S. Docket No. 450 and P. & S. Docket 
No. 485 will not be relevant to the marketing activities at 
The Denver Union Stock Yard subsequent to July 1, 1966, 


and the rates and charges now prescribed by orders of the 
Secretary will not be appropriate for such activities. It is 


hereby petitioned, therefore, (1) that the basic orders and 
any other orders in effect on July 1, 1966, in P. & S. Docket 
No. 450 and P. & S. Docket No. 435 be vacated as of 5:00 
P.M. (MDT) on such date; and (2) that the proceedings in 
such dockets be dismissed. 


“A new tariff will be filed with the Packers and Stockyards 
Division by The Denver Livestock Market, Inc., setting forth 
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the rates and charges to be assessed subsequent to 5:00 P.M. 
(MDT) July 1, 1966.” 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending, in view 
of the circumstances specified in the “Petitions to Vacate Orders 
and Dismiss Proceedings,” (1) that the petitions to vacate the 
orders in the captioned dockets be granted effective 5:00 P.M. 
(MDT) on July 1, 1966, on the condition that the changes in 
operations at the Union Stock Yards, Denver, Colorado, upon 
which the petitions are based, are effectuated as of such time, 
and (2) that the proceedings in such dockets be dismissed upon 
the filing by The Denver Livestock Market, Inc., subsequent to 


July 1, 1966, of a statement that such changes were so effectuated. 


Accordingly, the basic orders and any other orders in effect 
on July 1, 1966, in P. & S. Docket No. 450 and P. & S. Docket No. 
435 are hereby vacated as of the effective date of this order on the 
condition that the changes in operations at the Union Stock Yards, 
Denver, Colorado, upon which the petitions are based, are effectu- 
ated as of such time. Upon the filing by The Denver Livestock 
Market, Inc., subsequent to July 1, 1966, of a statement that such 
changes were so effectuated, another order will be issued dis- 
missing the proceedings in such dockets. 


The petitioners desire to have this order become effective at 
5:00 P.M. (MDT) on July 1, 1966. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Delaying the effective date 
of this order beyond July 1, 1966, may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective at 5:00 P.M. on July 1, 1966. 


Copies hereof shall be served upon the parties. 


(No. 10,650) 


In re UNION STocK YARDS COMPANY OF OMAHA (LT1D.). P&S 
Docket No. 344. Decided June 24, 1966. 


Modification of rates and charges 
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Respondent is authorized to modify its current schedule of rates and charges 
as requested and to assess such charges up to and including June 30, 
1968. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on June 23, 1965 (24 A.D. 823), 
continuing in effect to and including July 31, 1967, an order issued 
on June 18, 1962 (21 A.D. 571), authorizing assessment of the 
current temporary schedule of rates and charges. 


By a petition filed on May 26, 1966, the respondent requested 
authority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects, and requested 
that the current schedule, as so modified, be continued for a period 
of two years. Notice of the petition and its contents was published 
in the Federal Register on June 10, 1966 (31 F.R. 8185), and, 
although interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person noti- 
fied the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, and that the order to be issued remain in 
effect to and including June 30, 1968, unless modified or extended 
by further order before that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 


requested in the petition filed on May 26, 1966, and to assess such 
current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 


less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
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Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including June 30, 1968, 
unless modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,651) 


In re BLUEGRASS MARKET, INC. P&S Docket No. 3661. Decided 
June 27, 1966. 


Market agency—Livestock scales—Rate schedule—Cease and desist—Consent 





Respondent is ordered to cease and desist from failing to have its livestock 
scales tested at suitable intervals, failing to file scale test reports and 
charging, demanding or collecting a greater or less or different com- 
pensation for stockyard services than the rates and charges specified in 
the schedule of rates and charges filed with the Secretary. 







. Samuel J. Harris for complainant. 
Mr. C. T. ‘Tad’ Sanders of Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed March 10, 1966, by the Acting Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging that respondent violated certain provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.). 


On June 8, 1966, respondent filed an amended answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. Respondent, whose mailing address is Caldwell, West Vir- 
ginia, is now, and was at all times material herein, registered 
with the Secretary of Agriculture as a market agency under the 
Act. Respondent is now, and was at all times material herein, 
engaged in business as a market agency, selling livestock in com- 
merce on a commission basis. 


2. Respondent owns and operates, and at all times material 
herein, owned and operated, the Bluegrass Market, Inc. stockyards 
located at Ronceverte and Caldwell, West Virginia, hereinafter 
called the stockyards, which are now, and were at all times 


material herein, posted stockyards subject to the provisions of the 
Act. 


3. Respondent, at its Ronceverte stockyard, during the period 
from June 29, 1964, through January 6, 1966, weighed livestock 
for purposes of purchase or sale and failed to have the scale 
utilized for such weighing tested at suitable intervals to insure 
accurate weights. Respondent failed to file scale test reports as 
required by the regulations. 


4. Respondent, at the stockyards, on or about the dates and in 
the transactions set forth in Paragraph IV of the Complaint, 
charged to and collected from the consignors of the livestock sell- 
ing commission charges which were greater or less than those 
charges specified in its rate schedule filed with the Secretary of 
Agriculture pursuant to section 306(a) of the Act (7 U.S.C. 
207 (a)), and which was in effect at the time of such transactions. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, it 
is concluded that respondent has violated sections 306(f), 307 
and 312(a) of the Act (7 U.S.C. 207(f), 208, 213(a)), and sec- 
tions 201.71, 201.72 and 201.74 of the regulations (9 CFR 201.71, 
201.72, 201.74). Inasmuch as respondent has consented to the issu- 
ance of the Order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) failing to have its scale or scales utilized in weighing live- 
stock in commerce for the purpose of purchase or sale tested 
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at suitable intervals to insure accurate weights as required under 
the Act and the regulations; 


(2) failing to file scale test reports in conformity with the 
provisions of section 201.74 of the regulations (9 CFR 201.74) ; 
and 


(3) charging, demanding or collecting a greater or less or 
different compensation for stockyard services furnished by it at a 
posted stockyard than the rates and charges specified in the sched- 
ule of rates and charges filed with the Secretary of Agriculture 
and in effect at the time such services are furnished. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 10,652) 


WALTER STILL v. S & D CATTLE COMPANY. P&S Docket No. 3676. 
Order issued June 14, 1966, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 10,653) 


L. TORN & SON v. ANDERSON-AYERS PRODUCE COMPANY. PACA 
Docket No. 9648. Decided June 1, 1966. 


Acceptance—Excess produce—Contract price—Reasonable value—Liability 


Where complainant shipped under contract 3 loads of watermelons, with 
price to be determined after arrival, and shipped 2 additional loads 
without authorization, all of which shipments were of inferior quality 
and in poor condition upon arrival, respondent liable only for reasonable 
value of the 5 shipments accepted as no price arrived at as to 3 loads 
shipped pursuant to contract. Since the amount determined to be due 
equals the sum already paid to complainant, the complaint is dismissed. 


Complainant and respondent pro se. 
Mr. Dean A. Gardner, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $1,830.37 in connection with transactions involving five truck- 
loads of watermelons in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon respondent. Respondent filed an 
answer to the formal complaint, denying liability to complainant 
in connection with the transactions involved herein, and request- 
ing an oral hearing. 


An oral hearing was held in Salt Lake City, Utah, on October 
12, 1965. Complainant did not appear at the hearing, either in 
person or by representative. Respondent, which was not repre- 
sented by counsel, presented the testimony of one witness. No 


briefs were filed. 


FINDINGS OF FACT 
’ 


1. Complainant is an individual, Ralph Torn, doing business as 
L. Torn & Son, whose address is P. O. Box 1382, Brawley, Cali- 
fornia. 
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2. Respondent is a partnership composed of Herman David 
Ayers and Keith Harry Anderson, doing business as Anderson- 
Ayers Produce Company, whose address is 142 West Fifth South, 
Salt Lake City, Utah. At the time of the transactions involved 
herein, respondent was not licensed but was subject to license 
under the act. 


3. During the period from August 10 to August 23, 1963, 
complainant sold to respondent a total of three truckloads of 
California watermelons on an f.o.b. Turlock, California, basis, 
with the understanding that the contract price in each instance 
would be agreed upon after arrival of each shipment at contract 
destination. Pursuant to such sales, complainant, during the 
period from August 10 to August 23, 1963, shipped from Turlock, 
California, to respondent at Salt Lake City, Utah, three truck- 
loads of California watermelons. Upon arrival of each of the 
truckloads of melons at Salt Lake City, respondent-partner Keith 
Anderson complained to complainant about the quality and condi- 
tion of the melons making up the respective loads. As the result 
of these complaints, the parties failed to reach any agreement as 
to the f.o.b. contract price of each of the three loads of melons 
sold to respondent by complainant. 


4. During the period from August 21 to August 24, 1963, com- 
plainant shipped to respondent at Salt Lake City, Utah, two truck- 
loads of California watermelons. These watermelons were not 
shipped to respondent pursuant to any contract made with com- 
plainant. 

5. Respondent accepted all five truckloads of melons and after 
disposing of them remitted a total of $793.20 to complainant. 


6. An informal complaint was filed on May 5, 1964, which was 
within 9 months after the alleged causes of action herein accrued. 


CONCLUSIONS 


Complainant, in his formal complaint, alleges that the five 
truckloads of watermelons involved herein were sold to respond- 
ent at certain agreed f.o.b. prices totaling $2,623.57, and that 
respondent’s undisputed acceptance of the melons at contract 
destination renders it liable to complainant for such sum, less 
$793.20 already paid by respondent, or a balance of $1,830.37. 
Respondent in its answer denies that there is any amount due 


complainant in connection with these transactions. 
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Complainant submitted no evidence in this proceeding. Re- 
spondent, on the other hand, offered the evidence of respondent- 
partner Keith Anderson, who testified that two of the five truck- 
loads of melons involved herein ! were not purchased by respond- 
ent, but were shippd to it by complainant, without any authority 
from or agreement with respondent, and with the quality and 
condition of the melons in the two loads being very poor. Ander- 
son further testified that in making the purchase of the remaining 
three loads, it was understood and agreed that the price as to 
each load would be set on arrival of such load at Salt Lake City. 
When each of the three loads did arrive at Salt Lake City, accord- 
ing to Anderson, he complained about the quality and condition 
of these melons to complainant and was told to “do the best he 
could” with them. Anderson stated that, pursuant to receipt of 
this authorization from complainant, the melons involved herein 
were disposed of and the net proceeds were paid over to com- 
plainant. Anderson’s testimony concerning the inferior quality 
and poor condition of the melons involved herein is corroborated 
by evidence contained in the report of investigation, which in- 
cludes statements from third parties in Salt Lake City who had 
taken certain of the melons for distribution there. 


Complainant has submitted no evidence in this proceeding and 
therefore has failed to establish the disputed allegations of his 
complaint. By the same token, respondent’s evidence stands intact, 
for there has been no rebuttal. On the basis of such evidence, 
we find that respondent accepted all five loads of melons involved 
herein. However, such acceptance was not pursuant to any con- 
tract of purchase and sale with respect to the two loads contained 
in the Webb trucks, so that respondent is liable to complainant 
only for the reasonable value of these shipments, at the time and 
place of acceptance. Walker Lewis, Jr. v. South Side Fruit 
Market, 23 A.D. 984. Since it appears that there was no agree- 
ment, or meeting of the minds, regarding the respective price to be 
paid by respondent for each of the three truckloads of melons 
admittedly purchased from complainant, we conclude that re- 
spondent, as to each of these shipments, was likewise liable to 
complainant only for the reasonable value thereof at Salt Lake 
City. | 


In view of the inferior quality and poor condition of the melons 
on arrival at Salt Lake City, we conclude that the reasonable 


1 These two truckloads were identified, and referred to at the oral hearing, as being the 
melons hauled in the ‘“‘Webb” trucks. 
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value of the melons at that time and place amounted to $793.20, 
which sum has been received and accepted by complainant in 
connection with these transactions. Since this is the extent of 
respondent’s liability, and since that liability has been satisfied, 
it follows that complainant has failed to establish any cause of 
action against respondent. Accordingly, the complaint should be 
dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,654) 


In re FLORIDA PLANTERS, INC. PACA Docket No. 2-29. Decided 
June 2, 1966. 


Misrepresentation of grade—Suspension of license—Consent 


Respondent’s misrepresentation by mark, stencil, label, statement or deed 
of the grade, quality and size of 20 lots of potatoes shipped in interstate 
commerce is a violation of the act for which its license is suspended 
for a period of 90 days. 


Mr. William W. Bargeron for complainant. 
Bryan and Clark, of Palatka, Fla., for respondent. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed January 28, 1966, by the 
Director, Fruit and Vegetable Division, Consumer and Market- 
ing Service, United States Department of Agriculture. It is 
alleged in the complaint that respondent willfully, repeatedly and 
flagrantly violated section 2 of the act by misrepresenting by 
mark, stencil, label, statement, or deed, the grade, quality and 
size of 20 lots of potatoes shipped in interstate commerce. 
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A copy of the complaint was served upon respondent on Jan- 
uary 31, 1966. Respondent filed an answer on February 24, 1966, 
and requested an oral hearing. 


The hearing was held on May 18, 1966, before John Curry, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, in Palatka, Florida. Complainant 
was represented by William W. Bargeron, Office of the General 
Counsel, United States Department of Agriculture, Atlanta, 
Georgia. Respondent was represented by Jackson Bryan of Bryan 


and Clark, Attorneys at Law, Palatka, Florida. 


At the hearing, respondent withdrew its answer, admitted the 
material allegations of the complaint and agreed and consented 
to the issuance of an order providing for the suspension of re- 
spondent’s license for a period of 90 days, such suspension to 
become effective on July 1, 1966. Further, respondent agreed to 
discontinue the acts or practices which were alleged to be in 
violation of the act. Complainant consented to and recommended 
the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Florida Planters, Inc., is a Florida corporation 
whose address is Drawer 246, Hastings, Florida. 


2. Pursuant to the licensing provisions of the Act, license No. 
140352 was issued to respondent on July 9, 1952. This license 
has been renewed annually, presently is in effect and is next 
subject to renewal on July 9, 1966. The officers of respondent 
firm are: Clyde P. Smith, president; Kenneth Griffin, vice presi- 
dent; and G. Edwin Lewis, secretary-treasurer. Walter R. Prit- 
chett is general manager and H. F. Griffin is sales manager of 
respondent. 


3. During the period May 7, 1965, through May 21, 1965, re- 
spondent misrepresented by mark, stencil, label, statement or 
deed the grade, quality and/or size of twenty lots of potatoes 
shipped in interstate commerce, in that the sacks containing the 
potatoes were marked “U. S. No. 1,’ when, in fact, the potatoes 
at the time of shipment in interstate commerce by respondent 
failed to meet the requirements for U. S. No. 1 grade as provided 
in the United States standards for potatoes (7 CFR 51.1540 et 
seq.). 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 


ent willfully, repeatedly and flagrantly violated section 2 of the 
act (7 U.S.C. 499b). 


Respondent has consented to a suspension of its license under 
the act for a period of 90 days, effective July 1, 1966. Complain- 


ant has recommended that such an order be issued. Accordingly, 
and in view of respondent’s agreement to discontinue the viola- 


tions of the act found herein, respondent’s license under the act 
should be suspended for a period of 90 days effective July 1, 1966. 


ORDER 


Any license held by respondent under the act is hereby sus- 
pended for a period of 90 days. 


This order shall become effective July 1, 1966, and copies hereof 
shall be served upon the parties. The facts and circumstances 
shall be published. 


(No. 10,655) 


J. J. REMINGTON AND SONS v. IRVING SANDERS COMPANY, and/or 


GILBERT C. Hopces. PACA Docket No. 9561. Decided June 
3, 1966. 


Liability under assignment—Joint account not established— 
Credibility of witnesses 


In assignment for benefit of creditors that does not contain provision for full 
release, debtor liable for full contract price. Reparation awarded com- 
plainant against respondent company for contract price less amount 
paid on account and credits for return of potato bags. Complaint 


against employee of respondent company is dismissed as he was not a 
joint account partner. 


Mr. Milton Goldstein, of Beverly Hills, Cal., for complainant. 
Respondent Irving Sanders Company pro se. 


Mr. G. V. Weikert, of Los Angeles, Cal., for respondent Gilbert C. 
Hodges. 


Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On July 10, 1964, complainant filed a formal complaint seeking to 
recover the sum of $7,510.51 representing the price of six carloads 


of potatoes alleged to have been purchased from the complainant 
by the respondents. 


A copy of the complaint and a copy of the Department’s investi- 


gation report were served upon respondent Hodges on August 5, 
1964, and upon respondent Filmore Howard, doing business as 
Irving Sanders Company, on August 11, 1964. A copy of the 
investigation report was served upon complainant on August 3, 
1964. Respondent Hodges filed an answer on August 21, 1964, in 
which the principal allegations of the complaint were denied and 
as an affirmative defense it was alleged that Hodges acted only as 
an employee of Irving Sanders Company in these transactions. 
This respondent requested an oral hearing. Respondent Filmore 
Howard, doing business as Irving Sanders Company, did not file 
an answer within the time provided. On October 26, 1964, the 
Regulatory Branch, Fruit and Vegetable Division, received a letter 
from Filmore Howard stating that he had not received copies of 
the formal complaint or other documents and requesting that he 
be permitted to file an answer. The request was granted by the 
Presiding Officer and on November 17, 1964, an answer was filed 
by the respondent Howard. Copies of the answer were served on 
the complainant on November 24, 1964, and on respondent Hodges 
on November 20, 1964. The answer was a general denial of the 
allegations of the complaint. As an affirmative defense Howard 
alleged that he had made an assignment for the benefit of his 
creditors and that it was his understanding that by so doing he 
would receive a full release from his obligations. 


A hearing was held at Los Angeles, California on October 25, 
1965. Complainant and respondent Hodges were represented by 
counsel. Filmore Howard appeared on his own behalf. The com- 
plainant called three witnesses and presented two exhibits. Re- 
spondent Hodges called two witnesses and presented four exhibits. 
Respondent Howard testified on his own behalf and presented one 
exhibit. None of the parties indicated a desire to file a brief and 
none was filed. 








) 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of B. T. Remington 
and C. A. Remington, doing business as J. J. Remington and Sons, 
whose address is 132 E. Fourth, South, St. Anthony, Idaho. 


2. The first respondent is an individual, Filmore Howard, doing 
business as Irving Sanders Company, whose address is 4512 Atoll 
Avenue, Sherman Oaks, California. At the time of the transac- 


tions involved herein, this respondent was licensed under the act. 


3. The second respondent is an individual, Gilbert C. Hodges, 
whose address is 746 South Central Avenue, Los Angeles, Cali- 
fornia. At the time of the transactions involved herein, this re- 


spondent was licensed under the act. 


4. About the first of November, 1963, respondent Hodges 
entered into an agreement with the respondent Howard providing 
that he (Hodges) would go to Idaho and purchase potatoes for 
the account of the respondent Howard. It was also agreed that 
respondent Howard would pay respondent Hodges $150.00 per 
week, plus one-half of any profits which were realized in the 
purchase and sale of potatoes. 


5. Pursuant to this agreement respondent Hodges purchased 
from complainant for the account of respondent Howard the fol- 
lowing carloads of potatoes: 


Date Car Number Sale Price 
2/29/64 PFE 4284 $1,282.50 
2/26/64 PFE 45429 1,215.00 
2/26/64 PFE 6395 1,233.01 
2/24/64 PFE 49945 1,215.00 
3/3/64 PFE 43335 1,282.50 
3/4/64 PFE 46576 1,282.50 


The total purchase price for these potatoes was $7,510.51. 


6. The carloads of potatoes listed in finding 5 were shipped from 
St. Anthony, Idaho to respondent Howard at Los Angeles, Cali- 
fornia, on the dates indicated. Invoices were submitted by com- 
plainant to respondent Howard covering these purchases. 


7. By check dated June 10, 1964, from Milton Goldstein, Trustee 
for Irving Sanders Company, there was paid to complainant the 
sum of $1,211.65 to apply against the amount due for these 
potatoes. The check was perforated by the clearing bank on 
July 7, 1964. 
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8. Respondent Howard purchased and sent to complainant 
78,500 8+ cello bags having a value of $1,452.25, which were not 
used by complainant for the shipments of potatoes to respondent 
Howard. 


9. The formal complaint was filed on July 10, 1964, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The principal issue in this case is whether respondent Hodges 
was a joint venturer or on joint account with Howard in the 
potato transactions with the complainant or was merely an em- 
ployee of Howard. Howard freely admits the purchase of the 
potatoes. There is no question as to the quality or acceptability of 
the potatoes upon arrival in Los Angeles. Howard contends that 
he made an assignment for the benefit of his creditors with the 
understanding that upon doing so he would receive a full release 
of all his indebtedness. The evidence of record does not support 
this claim. The assignment which was made was a special assign- 
ment to cover certain parts of Howard’s indebtedness to the com- 
plainant and other parties. There was no promise or intimation 
at the time of the assignment that Howard would be released from 
his obligation to complainant. 


The evidence as to the role played by Hodges in these trans- 
actions is conflicting. Hodges has steadfastly maintained that he 
was simply an employee of Howard at a salary of $150.00 per 
week, plus one-half of whatever profits were earned. Yet witness 
Prell who actually negotiated the agreement with Hodges on 
behalf of Howard referred on the witness stand to the arrange- 
ment as a “joint venture” between Howard and Hodges. Belatedly 
and upon examination by Hodges’ counsel he explained that it 
was a joint venture in view of the fact that Hodges was to receive 
one-half of the profit. He said that the understanding was that 
no losses would be absorbed by Hodges. 


This testimony was confirmed by a telephone conversation on 
May 20, 1964, between Howard and George Winfrey, a Specialist 
in Regulatory Work of the U. S. Department of Agriculture. 
Howard told Winfrey that Hodges was otly an employee at a 
salary of $150.00 per week, plus a share in the profits, if any. 


At the hearing Howard denied that Hodges was his employee 
and insisted that the potatoes were being purchased on joint 
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account with Hodges. He admitted, however, having told Winfrey 
that Hodges was merely an employee working at a salary of 
$150.00 per week, plus fifty percent of any profits. Howard as- 
serted on the witness stand that his statement to Winfrey was 
false. 


No evidence was offered by complainant at the hearing as to the 
status of Hodges in these transactions. Supporting Hodges’ testi- 
mony that he was Howard’s employee is that of Prell plus the 
statement of Howard to Winfrey which Howard now asserts was 
an untruth. 


The Presiding Officer, who had an opportunity to observe the 
demeanor of the witnesses, is of the opinion that Hodges was em- 
ployed by Howard as an employee at $150.00 per week, plus one- 
half the profits, and that the potatoes purchased by him were for 
the account of Howard. We accept his evaluation of the evidence 
and so conclude. Cf. Reynolds Reed v. William Seychew, 17 A.D. 
689. 


The total purchase price of the potatoes was $7,510.51. To 
apply against this amount, $1,211.65 was paid to complainant by 
the trustee under an assignment made by Howard for the benefit 
of his creditors. 


Respondent Howard also contends that allowances should be 
made for cello bags that were purchased and delivered to the com- 
plainant but which were never used. Attempts on the part of the 
Presiding Officer to obtain more information concerning this mat- 
ter were unsuccessful. Complainant’s Exhibit No. 2, which was 
received in evidence on behalf of the complainant, shows an allow- 
ance of $1,452.25 for the cello bags. This allowance was also made 
by Mr. Goldstein at the time he was acting as trustee for Howard. 
Inasmuch as the exhibit showing a credit of $1,452.25 for the cello 
bags was presented in evidence by the complainant, it is our con- 
clusion that the deduction should also be made in computing the 
amount of the reparation award in this case. 


Since we have concluded that Hodges was not a joint account 
partner but was merely Howard’s employee, it is our determina- 
tion that the failure of respondent Howard to pay complainant 
$4,846.61, representing the purchase prices of the potatoes, 
$7,510.51, less $1,211.65 paid and $1,452.25 credit for bags, is a 
violation of section-2 of the act. Complainant should be awarded 
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reparation against respondent Howard in the sum of $4,846.61, 
and the complaint against respondent Hodges should be dismissed. 


ORDER 


Within 30 days from the date of this order respondent Filmore 
Howard, doing business as Irving Sanders Company, shall pay to 
complainant, as reparation, $4,846.61, with interest thereon at the 
rate of 6 percent per annum from April 1, 1964, until paid. 


The complaint against respondent Gilbert C. Hodges is dis- 
missed. 


Copies of this order shall be served upon the parties. 


(No. 10,656) 


P. TAVILLA Co., INC. v. PANGLES, INC. PACA Docket No. 9985. 
Decided June 3, 1966. 


Freezing injury—Extent of damages 


In absence of evidence as to extent of damages or losses on potatoes other 
than those admittedly frozen on arrival, respondent is entitled only to 
setoff from contract price of bags admittedly frozen on arrival plus 
additional protection up to 50 bags as agreed to by complainant. 

Mr. Vincent P. McCarthy, of Boston, Mass., for complainant. 

Mr. John L. Cable, of Lima, Ohio, for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e? seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion, in the amount of $741, against respondent in connection 
with the shipment of a partial truckload of potatoes in interstate 
commerce. 


A copy of the formal complaint was served upon respondent and 
a copy of the Department’s report of investigation was served 


upon each party. Respondent filed an answer with a counter- 
claim for $1,275.50, and complainant filed a reply. Since the 
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amounts claimed as damages do not exceed $1500, the issues are 
submitted under the shortened procedure provided in the rules 
of practice (7 CFR 47.20). Pursuant to such procedure both 
parties submitted further evidence in the form of verified state- 
ments, and both parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, P. Tavilla Co., Inc., is a corporation whose 
address is One North Market Street, Boston, Massachusetts. 


2. Respondent, Pangles, Inc., is a corporation whose address 
is P. O. Box 1197, Lima, Ohio. 


3. At the time of the transaction involved herein, both com- 
plainant and respondent were licensed under the act. 


4. On or about March 19, 1965, in the course of interstate 
commerce, complainant by oral contract sold to respondent a 
partial truckload of U.S. No. 1, Size A, unwashed Maine Katahdin 
potatoes, consisting of 1500 20-lb. bags at $1.12 per bag, delivered, 
and 250 bales each containing five 10-lb. bags, making a total 
of 1,250 10-lb. bags at 60 cents per bag, delivered, for a total con- 
tract price of $2,430, delivered Lima, Ohio. This contract was 
negotiated by the brokerage firm of C. H. Robinson, Inc., which 
issued its Broker’s Standard Memorandum of Sale in connection 
with the transaction. 


5. On March 19, 1965, the potatoes were shipped in a canvas- 
covered truck from Boston, Massachusetts to respondent in Lima, 
Ohio. Outdoor temperatures were near freezing point at times 
during transit. Temperatures in Lima, Ohio reached a high of 
25° F. on March 21, 1965 and a low of 19° F. on March 22, 1965. 
The truck arrived in Lima on March 22, 1965, and, pursuant to 


instructions from respondent’s produce supervisor, the driver, 
E. Shoff, delivered portions of the load to three of respondent’s 
stores in Lima. At this time the truck was unheated. During 
the unloading it was discovered that 119 of the 20-Ib. bags and 
one bale of 10-lb. bags were frozen. The frozen potatoes were 


not unloaded by respondent, and they remained in the truck. The 
truck driver informed complainant of these facts on March 22, 
1965. Breakdown of some of the potatoes unloaded by respond- 
ent occurred subsequent to delivery. 
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6. Respondent made multiple deliveries from this shipment to 
its other stores, using a heated truck. Respondent stored the 


potatoes in rooms heated at 60 to 65° F. 


7. On March 23 and 24, 1965, respectively, respondent informed 
the broker of the rejection of the frozen bags, and of the subse- 
quent breakdown appearing in some 25 to 50 bags. Complain- 


ant, through the broker, agreed to make an allowance of $136.28 
for the frozen bags and agreed to protect respondent on the 25 
te 50 additional bags then showing damage. On March 29, 1965, 
respondent informed the broker that the losses from subsequent 
breakdown totalled 322 20-lb. bags and 78 bales, that is, 390 10-lb. 
bags. No inspection certificate nor dumping certificate was ob- 
tained by respondent. 


8. Respondent has paid $1,689.00 of the total contract price 
of $2,430.00. This amount was remitted to C. H. Robinson, Inc., 


which deducted brokerage fees of $42.50 in making payment to 
complainant. 


9. The formal complaint was received by the Department on 
August 20, 1965, which was within 9 months after accrual of the 


cause of action herein. 


CONCLUSIONS 


Respondent unloaded these potatoes at destination, and must, 
therefore, be held to have accepted the shipment, for the regula- 
tions issued pursuant to the act define “acceptance” as meaning 
“any act by the consignee signifying acceptance of the shipment, 
including diversion or unloading; .. .” [7 CFR 46.2(dd) (1)]. 
Even partial unloading of a shipment constitutes an acceptance 
of the entire load, Grove Supply Company v. Edney Brothers, 13 
A.D. 938. 


Having accepted the shipment, respondent is liable to complain- 


ant for the agreed purchase price thereof, less any proven dam- 


ages sustained by respondent as a result of breach of contract by 
complainant. Thompson & Johnson Potato Co. v. City Potatoe 


Sales, 24 A.D. 873. 


\ 

Since this was a delivered sale, the produce was required to 
comply with the contract terms at the time and place of delivery 
to the buyer. The contract terms called for U.S. No. 1 potatoes. 
The U.S. Standards covering U.S. No. 1 potatoes provide that such 
grade shall include in any lot, not more than one percent by weight 
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of potatoes which are frozen. The report of investigation, which 
is evidence in the proceeding, contains a letter from complainant’s 


manager stating that the truck driver informed him, on March 
22, 1965, that “he and Mr. Patterson, Receiver for Pangles, Inc. 


had discovered freeze injury on some bags due mostly to being 
frozen to the floor in some water that had settled there.’ The 
record also contains a receipt, signed by both Patterson and Shoff, 


the driver, which contains a notation that 119 20-lb. bags and 1 


bale of 10-lb. bags were frozen. In view of this evidence we must 
disregard the later affidavit of Shoff in which he stated that the 
bags were merely damp and not frozen. We are satisfied that 
the freezing injury exceeded 1 percent. Therefore we determine 
that this shipment did not grade U.S. No. 1 at the time and place 
of delivery, as required by the contract terms. 

Respondent is entitled to a set-off from the contract price, in 
the amount of the damage resulting from this breach of contract 
by complainant, However, respondent has the burden of proving 
the amount of damages by credible evidence. A review of the 
record discloses that on May 4, 1965, respondent’s secretary-treas- 
urer stated in a letter to the Department that there was concealed 
damage, by freezing, to 450 bags. In remitting to the broker, 
respondent deducted for 322 20-lb. bags, and 78 bales of five 
10-lb. bags, making a total of 712 bags, in addition to deductions 
for those bags which were frozen and left on the truck. In its 
counterclaim, respondent now seeks to recover for 690 20-lb. bags 
and 623 10-lb. bags. These varying claims show no consistency. 
Moreover, respondent has not produced an inspection certificate, 
nor any other certificate to support the dumping of such a large 
portion of this load, nor has respondent produced any of its own 
records to support the alleged losses. We conclude, therefore, 
that respondent has failed to prove any damages in excess of the 
bags which were admittedly frozen and worthless on arrival. This 
is not to say that respondent has sustained no damage in excess 
of those bags, but rather that it has failed to sustain its burden 
of proof with respect to the extent of the additional damage, so 
that we have no basis upon which to compute the total extent of 
its loss. 


It is clear, however, that complainant agreed to give additional 
protection on up to 50 bags, and respondent is entitled to a set-off 
in accordance with this agreement. The total set-off is $192.28, 
and, deducting this amount from the contract price gives 


$2,237.72. Complainant has been paid $1,689, so that the balance 
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remaining due is $548.72. Under the circumstances of this case, 
complainant’s acceptance of the undisputed amount did not con- 
stitute an accord and satisfaction. Respondent’s failure to pay 
$548.72 to complainant is in violation of section 2 of the act, and 
complainant should be awarded reparation in this amount, with 
interest. It follows that respondent’s counterclaim should be dis- 
missed. 
ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $548.72, with interest thereon 
at the rate of 6 percent per annum from May 1, 1965, until paid. 


Respondent’s counterclaim is dismissed. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 10,657) 


REUBEN G. BENZ COMPANY v. WESTERN DISTRIBUTORS, AND ASSO- 
CIATED BROKERS, INC. PACA Docket No. 2-84. Decided 
June 3, 1966. 


Order reopening after default 


Good cause has been shown why the motion to reopen filed by respondent 
Associated Brokers, Inc. should be granted and this respondent is given 
time within which to file an answer to the complaint. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued April 18, 1966, awarding reparation to complainant 
against respondents. On April 28, 1966, the order of April 18, 
1966, was stayed as to respondent Associated Brokers, Inc., to 
enable this respondent to file a motion to reopen the proceeding 
after default in the filing of an answer pursuant to section 


47.25 (e) of the rules of practice (7 CFR 47.25(e)). This respond- 
ent filed such a motion May 11, 1966. Respondent Associated 
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Brokers, Inc., alleges, in effect, that its failure to file a timely 
answer herein was due to a misunderstanding as to the necessity 
to file such an answer caused by the action of its former employee. 
A copy of the motion was served upon complainant and complain- 
ant objected to the granting of such motion. 


Upon consideration of the record herein, it is concluded that the 
motion to reopen was filed within a reasonable time under the 
circumstances and that good reason has been shown why the 
relief requested in the motion should be granted. Cf., Fred G. Hil- 
vert Co., Inc. v. California Produce Exchange, Inc., 23 A.D. 1414 
(1964) ; Reynolds Reed v. William Seychew, 16 A.D. 791 (1957) ; 
Mendelson-Zeller Co. v. United Fruit Distributors, 16 A.D. 790 
(1957). Accordingly, respondent Associated Brokers Inc.’s default 
in the filing of an answer in this proceeding is set aside. The order 
of April 18, 1966, is hereby vacated and this respondent has 10 


days from the date of service of this order upon it within which 
to file an answer to the complaint. 


(No. 10,658) 


JOSEPH TRAINO v. STERN PRODUCE PACKERS, INC. PACA Docket 
No. 2-31. Decided June 7, 1966. 


Quantity purchased—Consignment—Liability 


Where entire quantity of corn purchased could not be loaded on respondent’s 
truck and respondent authorized complainant to dispose of balance on 
consignment, respondent liable for purchase price of entire quantity 
as consignment transaction was for and on behalf of respondent’s ac- 
count. 


Mr. Everett Johnson, of Beverly, N. J., for complainant. 
Mr. Irwin Kavesh, of Vineland, N. J., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of $113:19 in connection with a transaction involving a 
quantity of corn in interstate commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon respondent, which filed an answer 
thereto, denying liability to complainant in connection with this 
transaction. 


Since the amount of damages claimed in the complaint does not 
exceed $1,500, the evidence in this case is submitted under the 
shortened procedure provided in the rules of practice, 7 CFR 47.20. 
Pursuant to this procedure, complainant filed an opening state- 
ment and respondent filed an answering statement. Complainant 


did not file a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Joseph Traino, is an individual whose address 
is Locust Avenue, Marlton, New Jersey. 


2. Respondent, Stern Produce Packers, Inc., is a corporation 
whose address is 4 South State Street, Vineland, New Jersey. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. At approximately 8 a.m. on July 8, 1965, in contemplation of 
shipment in interstate commerce, complainant sold to respondent, 
through Everett Johnson, of the brokerage firm of Shapiro & 
Cohen, Inc., New York, New York, 150 crates of corn, at an agreed 
price of $2.50 per crate, or a total of $375, f.o.b. loading point in 
the State of New Jersey. Johnson issued no memorandum or con- 
firmation of sale in connection with the transaction. 


4. During the forenoon of July 8, and subsequent to its pur- 
chase of the 150 crates of corn described in Finding of Fact No. 3, 
respondent attempted to again communicate with Johnson, in 
order to purchase additional corn. Johnson, however, was not 
available, so respondent’s president, Oswald Stern, communicated 
directly with complainant and purchased an additional 132 crates 
of corn at the agreed price of $2.50 per crate, f.o.b. loading point 
in the State of New Jersey, or a total of 282 crates of corn, for a 
total purchase price of $705. 


5. On the evening of the date of sale, July 8, 1965, between the 
hours of 5:30 and 7:30 p.m., respondent’s truck arrived at com- 
plainant’s place of business but was able to load only 159 crates 
of the corn involved herein. This information was relayed to 
respondent’s president, Oswald Stern, who then conferred with 
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Johnson. As a result of this conference, the balance of the corn, 
numbering 123 crates, was shipped to Philadelphia, Pennsylvania, 
in the late evening of July 8, to A. Zuritsky & Son, for resale on 
consignment. The net returns from the resale, amounting to 
$194.31, were then remitted to complainant. 


6. Shapiro & Cohen, Inc. invoiced respondent for the corn in- 
volved herein under date of July 9, 1965, pursuant to an agree- 
ment to this effect made between the parties. The invoice showed 
the quantity of corn purchased by respondent as being 282 crates. 
The invoice carried the notation, however, that respondent had 


only paid for 159 crates of the corn. 


7. The formal complaint was filed on October 26, 1965, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision herein relates to the quan- 
tity of corn purchased by respondent from complainant on July 
8, 1965. Both parties agree that respondent, acting through its 
president, Oswald Stern, purchased 150 crates of corn from com- 
plainant through the broker, Everett Johnson, early in the morn- 
ing of July 8. The parties also agree that respondent’s Stern, 
later in the morning of the same day, called complainant direct, 
and after explaining that he (Stern) was unable to contact John- 
son, purchased an additional lot of corn from complainant. Com- 
plainant alleges that Stern, in making the additional purchase for 
respondent, agreed to take all of complainant’s production for the 
day. According to complainant, total production for July 8, 1965, 
amounted to 282 crates of corn. Respondent, through Stern, 
denies this allegation, alleging that the additional purchase by 
Stern was restricted to 100 crates, or a total of 250 crates in all. 
Johnson, while having no first-hand knowledge of what the parties 
agreed to in regard to the additional purchase, states that he 
talked with complainant at 1:30 p.m. on July 8, after he (John- 
son) had returned to his office from an inspection tour of the 
fields, and that complainant told him at that time that respondent 
had placed the additional order for his (complainant’s) entire out- 
put on that day, amounting to 282 crates. 


As we observed in Finding of Fact No. 3, no memorandum, or 
confirmation, of sale was issued by the broker in connection with 
this transaction. The only invoice which we have in the record, 
however, indicates that the total amount of corn sold to respondent 
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amounted to 282 crates. In addition, the manifest signed by re- 
spondent’s driver, Neil Morgan, indicates that complainant had 
282 crates of corn ready for loading onto respondent’s truck on 
the date of sale, July 8, but that only 159 crates were placed on 
the truck at that time, leaving a balance of 123 crates. While we 
do not consider the manifest, by and of itself, to be probative of 
the quantity of corn sold by complainant to respondent, it does 
reflect the quantity offered to respondent’s driver under color of 
the sales contract and is consistent with respondent’s position on 
the issue of the quantity sold. This is particularly true, in view of 
the fact that respondent admits the purchase of an additional 100 
crates, leaving only 32 crates in dispute. On the basis of the evi- 
dence before us, therefore, we are of the opinion that respondent 
purchased 282 crates of corn from complainant on July 8, and it is 
so concluded. 


Respondent has paid complainant for the 159 crates of corn 
which were loaded onto its truck on July 8, at the agreed f.o.b. 
contract price. Respondent denies liability for the remainder of 
the lot, however, on the ground that the corn was shipped to 
Philadelphia without its knowledge, and was resold there without 
its consent. This is denied by Johnson, who states that he talked 
with Oswald Stern on the evening of July 8 and requested instruc- 
tions for disposing of the balance of the corn which respondent’s 
truck had been unable to load at an earlier hour. According to 
Johnson, Stern requested that the corn remaining with complain- 
ant either be shipped to Shapiro & Cohen, Inc. in New York City, 
or placed in local storage. Johnson advised Stern that neither 
course could be followed, since the only local storage facility 
equipped to handle corn was closed, and transportation to New 
York City was not available. Stern agreed to a suggestion then 
made by Johnson that the corn be hauled to Philadelphia, for sale 
on consignment. 


We think the evidence is sufficient to justify our finding that 
complainant, through the broker, Johnson, was authorized by 
Stern to take the corn to Philadelphia and dispose of it on con- 
signment, for and on behalf of respondent’s account, as it did. 
The difference between the net received by complainant on resale, 
$194.31, and the agreed contract price of the 123 crates of corn 
thus resold, $307.50, is $113.19, which is the balance due com- 
plainant in connection with this transaction. Respondent’s failure 
to pay complainant this balance is in violation of section 2 of the 
act, for which reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $113.19, with interest thereon at 
the rate of 6 percent per annum from August 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,659) 


BAY AREA PIE COMPANY, INC. v. JACK MIHOK, DISTRIBUTOR. 
PACA Docket No. 2-25. Decided June 13, 1966. 


Untimely notice—Dismissal 


Notice of alleged breach of contract given one month after discovery of 
alleged breach and more than six months after the frozen cherries had 
been received, accepted and placed in storage, is not timely notice and 
complaint dismissed. 


Hall-Roepke-Petersmeyer Co., of Burlingame, Cal., for complainant. 
Respondent pro se. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $1,477.92 in connection 
with a transaction involving a quantity of frozen cherries in in- 
terstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, denying liability to complainant in connection with the 
transaction involved herein. 


Since the amount claimed as damages herein does not exceed 
$1,500, the evidence is submitted under the shortened procedure 
provided in the rules of practice, 7 CFR 47.20. Pursuant to this 
procedure, complainant filed an opening statement, respondent 
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filed an answering statement, and complainant filed a statement 
in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bay Area Pie Company, Inc., is a corporation 
doing business as Rich Pie Shop and S. & S. Pie Company, whose 
address is 1980 Oakdale Avenue, San Francisco, California. 


2. Respondent is an individual, Jack Martin Mihok, doing busi- 
ness as Jack Mihok, Distributor, whose address is 2200 First 
Avenue South, Seattle, Washington. At the time of the transac- 
tion involved herein, respondent was not licensed, but was subject 
to license under the act. 


38. On October 19, 1964, in the course of interstate commerce, 
respondent sold to complainant 600 30-pound tins of frozen R.S.P. 
cherries, 5x1 sugar content, packed by Wax Orchards, at an agreed 
price of 11¢ per pound, f.o.b. Seattle, Washington, plus 15¢ per 
pound brokerage, or a total of $2,070 for the lot. The contract 
between the parties was negotiated by Hall-Roepke-Petersmeyer 
Co., of Burlingame, California, and by Continental Food Sales, 
Inc., of Seattle, Washington, each of which issued a memorandum 
of sale in connection with this transaction. 


4. Pursuant to the contract set forth above, respondent, on 
October 23, 1964, shipped 600 30-pound tins of frozen R.S.P. 
cherries, packed by Wax Orchards, from loading point in the State 
of Washington, to complainant at contract destination in San 
Francisco, California, on a truck secured for this purpose by 
Continental Food Sales, Inc. The shipment arrived at San Fran- 
cisco and was accepted there by complainant. 


5. Pursuant to agreement with respondent, Continental Food 
Sales, Inc. invoiced complainant in the amount of $2,070, and was 
subsequently paid this sum. Respondent, in accordance with the 
same agreement, then invoiced Continental Food Sales, Inc. in 
the amount of $2,070, less brokerage of $90, or a total of $1,980, 
which amount was subsequently paid to respondent by Conti- 
nental. 


6. The cherries involved herein were placed in storage by com- 
plainant on the date of receipt from respondent, which was on or 
about October 26, 1964, without any examination or inspection 
being made of the fruit by complainant. On or about April 5, 
1965, complainant opened some 18 tins from this lot, with the 
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intention of making pies with the fruit. Upon discovering pits in 
these tins of fruit, complainant, acting through the broker, Hall- 
Roepke-Petersmeyer Co., applied for Federal inspection of the 
remaining 582 tins. The results of that inspection, made on April 
29, 1965, are in relevant part as follows: 


“Grade: Substandard, account pits. 


“Remarks: This certificate covers 582 tins @ 30 pounds. 


7. Hall-Roepke-Petersmeyer Co. wrote to Continental Food 
Sales, Inc. on May 5, 1965, enclosing a copy of the inspection cer- 
tificate referred to in Finding of Fact No. 6. After commenting in 
the letter on the results of this inspection, Hall-Roepke told Conti- 
nental that complainant wished to be reimbursed for the cherries 
due to the presence of the pits. Respondent, however, refused 
to make any adjustment in connection with the sale. 


8. Complainant, between August and November 1965, resold 
576 tins of the cherries at 7¢ per pound, for a total amount of 
$1,209.60. 


9. An informal complaint was filed on May 27, 1965, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 

Complainant’s receipt and acceptance of the cherries involved 
herein is not disputed. Complainant’s payment of the agreed 
contract price, in full, likewise is not disputed. However, com- 
plainant in this proceeding now seeks to recover back from re- 
spondent a part of such contract price, on the ground that the 
cherries received from respondent in October 1964 did not con- 
form to contract requirements, in breach thereof, and to com- 


plainant’s damage. 


Complainant’s notice to respondent concerning the alleged 
breach of warranty was not given until early May 1965. This was 
approximately one month after complainant discovered the pits 
in the cherries, and more than six months after the cherries had 
been received and accepted by complainant. 


It has been held that timely notice of breach of contract is a 
prerequisite to recovery, Vessey and Company, Inc. v. Becker 


Fruit & Produce Co., 16 A.D. 216 (1957), and that a failure to 
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observe this requirement operates as a waiver to objections 
based upon the breach. Ayres Brokerage Company v. Elba Pro- 
duce Company, 3 A.D. 422 (1944); C. J. S., Sales, §202. In this 
connection it has been said that “Time is counted not simply from 
the moment when the buyer knows of the defect, but from the 
time when he ought to have known it. Prompt exercise of oppor- 


tunity for discovering defects is, therefore, essential.” 3 Williston, 
Sales, §484a. 


Under the circumstances of this case, we are of the opinion that 
complainant failed to give respondent timely notice concerning 
the alleged breach of contract and therefore waived its claim 
against respondent in connection therewith. Anonymous, 11 A.D. 
749 (1952); S. P. Lipoma v. Red Dot Foods, Inc., 12 A.D. 1835 
(1953) ; L. Gillarde Sons Company v. C-B Brokerage Company, 12 
A.D. 1183 (1953). See, also, Chess & Wymond Co. v. LaCrosse Box 
Co., 181 N.W. 313, 173 Wis. 382 (1921) ; Niehoff-Schultze Grocer 
Co. v. Gross, 199 N.Y. Supp. 196 (1923) ; Knobel et al. v. J. Bartel 
Co., 187 N.W. 188, 176 Wis. 393 (1922) ; Wood v. Heyer, 191 N.W. 
971, 179 Wis. 628 (1923). Accordingly, we conclude that the 


complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,660) 


HORWATH AND Co., INC. v. WILLIE AYOUB PRODUCE Co. PACA 
Docket No. 2-36. Decided June 13, 1966. 


Purchase after cancellation not established—Dismissal 


Complainant failed to prove new purchase at reduced price where original 
order was cancelled before shipment and respondent refused shipment 
on arrival notwithstanding issuance of memorandum of sale for new 
agreement and complaint dismissed. \ 


Mr. Charles Chorna, of Los Angeles, Cal., for complainant. 
Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








HORWATH v. AYOUB 855 
Cite as 25 A.D. 854 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $618.15 in connection with a 


transaction involving a truckload of tomatoes in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 


thereto, in substance denying liability to complainant in connection 
with this transaction. 


Since the amount claimed as damages herein does not exceed 
$1,500, the evidence is submitted under the shortened procedure 
provided in the rules of practice, 7 CFR 47.20. Under this pro- 
cedure the pleadings filed by the parties, being verified, are con- 
sidered as evidence in the case. In addition, complainant and re- 
spondent, respectively, were given the opportunity to submit 
further evidence by means of an opening and answering statement, 
but neither did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Horwath and Co., Inc., doing 
business as Gonzales Packing Co., whose address is P. O. Box 58, 
Gonzales, California. 


2. Respondent is an individual, Willie George Ayoub, doing 
business as Willie Ayoub Produce Co., whose address is 519 Pres- 
ton Avenue, Houston, Texas. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On August 18, 1965, in the course of interstate commerce, 
complainant shipped 951 cartons of California tomatoes by truck 
from King City, California, to respondent at Houston, Texas. 
The shipment arrived at Houston, Texas, and was refused by re- 


spondent. The shipment was then diverted by complainant to 
Monroe, Louisiana, and was resold for net proceeds of $1,046.10. 


4. The formal complaint was filed on December 27, 1965, which 


was within 9 months after the alleged cause of action herein 
accrued. 
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CONCLUSIONS 


The facts and circumstances in this case, as reflected by the 
evidence, are as follows: On August 17, 1965, complainant sold 
to respondent, through a broker, Tom-A-Co-V. Honey, King City, 
California, 951 cartons of California tomatoes at an agreed price 
of $2 per carton, f.o.b. King City. On August 18, while the toma- 
toes were being loaded on a truck by complainant, a telegram 
addressed to complainant by respondent arrived, containing the 
following message: 


“CANCEL TODAYS ORDER. DO NOT NEED ANY 
TOMATOES TODAY.” 


Upon receipt of this telegram, complainant’s vice-president, R. L. 
Horwath, requested the broker to telephone respondent in Hous- 
ton, Texas, and determine the circumstances which prompted 
respondent to send the wire set forth above. In addition, Horwath 
authorized the broker to offer respondent a 25¢ per-carton reduc- 
tion in the agreed f.o.b. contract price in order to induce respond- 
ent to accept shipment of the fruit. 


The broker, pursuant to this request, then telephoned respond- 
ent on August 18 and offered him the tomatoes at the reduced 
price of $1.75 per carton, f.o.b. King City. According to the 
broker, this offer was accepted by respondent at this time, where- 
upon the tomatoes were billed out to him at Houston on the same 
day. In addition the broker, also on August 18, issued a memo- 
randum of sale showing the sale of the tomatoes to respondent at 
$1.75 per carton, f.o.b. King City, with a copy of the memorandum 
being mailed to respondent in Houston at noon on August 19. 
Respondent, however, denies that he accepted the offer made by 
the broker and alleges that he told the broker that he was not in- 
terested in the tomatoes, even at the reduced price of $1.75 per 
carton. 


The tomatoes arrived in Houston on August 21, and were re- 
fused by respondent. The driver of the truck then advised com- 
plainant of this fact by telephone and was instructed to take the 
shipment to Louisiana for resale. Complainant then sent the 
following telegram, reproduced in relevant part below, to respond- 
ent at 8:41 a.m. on August 21: 


“SINCE YOU REFUSED TO UNLOAD TRUCK OF TOMA- 
TOES WE HAVE INSTRUCTED DRIVER TO PROCEED 
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TO...LA. DUE TO HEAT IN HOUSTON. ... WE HAND- 
LING THIS FOR YOUR ACCOUNT. .. .” 


Respondent replied by wire at 10:23 a.m. on August 22, in rele- 
vant part as follows: 


“. .. TOMATOES IN QUESTION ARRIVED HOUSTON 
21ST SORRY MISUNDERSTANDING BUT LOAD WAS 


SPECIFICALLY CANCELLED BEFORE DEPARTURE 
BOTH BY PHONE AND TELEGRAM... .” 


The shipment of tomatoes was resold by the truck driver in Mon- 
roe, Louisiana, for net proceeds of $1,046.10, or $618.15 less than 
the total of the shipment computed at $1.75 per carton, f.o.b. King 
City, California. It is this difference that complainant now seeks 
to recover from respondent in this proceeding. 


Respondent takes the position that the contract of August 17 
was rescinded by his telegram of August 18, addressed to com- 
plainant. Complainant apparently is in accord with this view, 
for it bases its formal complaint on the events taking place on 
August 18, subsequent to its receipt of respondent’s wire of that 
date, which events allegedly resulted in a new contract between 
the parties on that date. This view is reinforced by statements 
made in complainant’s brief, wherein it is said that “Both the 
complainant and respondent agree that an order was cancelled. 
... The true issue is whether or not a new contract was negotiated 
after the original order was cancelled. ...” 


The burden of proving the alleged contract of August 18, by a 
preponderance of the evidence, rests upon complainant as the 
moving party. In this connection the broker has stated that re- 
spondent, in the course of their telephone conversation on August 
18, did agree to buy the tomatoes at the reduced price of $1.75 per 
carton. Respondent, as we have said, denies that such an agree- 
ment was made. The testimony of no other witnesses is available 
to us concerning this issue, since it appears that respondent and 
the broker were the only parties to the conversation on this date 
and hence are the only persons with first-hand knowledge of what 
was actually said and/or agreed to at that time. Turning to the 
documentary evidence, we find little to aid complainant in sus- 
taining its burden of proof. While the broker did issue a memo- 
randum of sale, respondent denies that he ever received a copy. 
The broker, however, stated that the memorandum was mailed 
to respondent on August 19, at approximately noon, which makes 
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it probable that the truckload of tomatoes arriving at contract 
destination in the early morning of August 21, was in Houston 
prior to the receipt by respondent of the memorandum. Indeed, 
it appears likely that by the time respondent received the memo- 
randum, he had already rejected the shipment. Accordingly, 
even if respondent had been disposed to object to the terms ap- 
pearing in the memorandum, it appears that he would not have 
had a timely opportunity to do so. Of course, the broker’s actions 
in issuing the memorandum and in billing the load out to re- 
spondent in the first place is consistent with his statement con- 
cerning respondent’s willingness to purchase the tomatoes at the 
reduced price of $1.75 per carton. On the other hand, respond- 
ent’s actions in refusing the load on arrival at destination, and 
the statements contained in his telegram of August 22 to com- 
plainant, are consistent with his denial of the purchase of the 
tomatoes. On the whole, therefore, we are of the opinion that 
complainant has failed to sustain its burden of proving that the 
truckload of tomatoes involved herein was purchased by respond- 
ent on August 18, 1965. Accordingly, we conclude that the com- 
plaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,661) 


I. KALLISH & SONS v. MCDONNELL & BLANKFARD. PACA Docket 
No. 9792. Decided June 13, 1966. 


Merchantability—Misrepresentation—Damages—Dismissal 


In sale of Eureka and Baker potatoes where complainant breached warranty 
of merchantability with respect to, and misrepresented grade of, the 
Baker potatoes, damages awarded respondent for difference between 
delivered price and resale value of Baker potatoes. As total of the 
checks issued to complainant but not presented for payment, equals the 
balance found owing herein, respondent was given opportunity to make 
second tender of payment which has now been satisfied and complaint 
is dismissed. 
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Mr. Alan R. Kutner, of Philadelphia, Pa., for complainant. 
Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an interim order was issued on April 18, 1966, giving respondent 
a reasonable time from the date of such order within which to 
satisfy its liability to complainant in the amount of $980.08, and 
providing for the proceeding to be held in abeyance pending the 
issuance of a further order in the case. 


It now appears that respondent’s liability to complainant, aris- 
ing from the transaction involved in this proceeding, has been 
satisfied. Accordingly, we conclude that the complaint should be 
dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


INTERIM DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $2,209.29 in connection with 
a transaction involving two lots of potatoes in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent, which filed an answer to the formal complaint, deny- 
ing liability to complainant in connection with this transaction. 
Respondent’s answer contained a counterclaim for damages 
against complainant in the sum of $143.29. 


Since the amount claimed as damages in the formal complaint 
exceeds $1,500, an oral hearing was held in Baltimore, Maryland, 
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on October 14, 1965, pursuant to complainant’s request. Respond- 
ent made its appearance through a representative, William R. 
MacCallum, of Baltimore, Maryland. James E. McDonnell, part- 
ner in respondent firm, testified in its behalf. Complainant did 
not appear at the hearing, and no evidence was submitted in its 
behalf. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Kallish, 
Morris Kallish, and William Kallish, doing business as I. Kallish 
& Sons, whose address is 3300 South Galloway Street, Unit 102- 
104, Philadelphia, Pennsylvania. At the time of the transaction 
involved herein, complainant was licensed under the act. 





2. Respondent is a partnership composed of C. Austin McDon- 
nell and James E. McDonnell, doing business as McDonnell & 
Blankfard, whose address is 29 Pennsylvania Produce Terminal, 


Baltimore, Maryland. At the time of the transaction involved 
herein, respondent was licensed under the act. 





3. On the afternoon of June 5, 1964, in the course of interstate 
commerce, complainant sold to respondent 136 50-pound bags of 
Maine potatoes, Eureka brand, Katahdin variety, U.S. No. 1 grade, 
Size A, at $2.75 per bag, and 864 50-pound bags of Maine potatoes, 
Katahdin variety Bakers, at $2.65 per bag, for a total agreed 
contract price of $2,663.60, delivered Baltimore, Maryland. 





4. The contract between the parties was negotiated by a broker, 
C. H. Robinson, Inc., which issued a Brokers Standard Memo- 
randum of Sale on the date of sale, June 5, 1964. At the time of 
the sale, the broker informed respondent that hollow heart was 
present in the load. 





5. The subject potatoes had been loaded into car BAR 7855 on 
June 5, 1964, at Island Falls, Maine, prior to the sale to respond- 
ent, with the car being then shipped and consigned by complain- 
ant to itself at Philadelphia, Pennsylvania. Subsequent to the sale 
to respondent, the rolling car was diverted by complainant, at 
9:35 a.m. on June 6, 1964, to respondent at Baltimore. 





6. Car BAR 7855 arrived at Baltimore, Maryland, at 10:50 
p.m. on June 10, with notice of arrival being given to respondent 
on the following morning, June 11, between 5 and 6 a.m. Respond- 
ent, at approximately 8 a.m. on June 11, requested Federal in- 
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spection of the shipment. This inspection was completed on June 
12 at 9:15 a.m., with the following relevant results: 


“Products 
Inspected: ... Potatoes in paper bags branded ‘.. . U.S. 


No. 1, Bakers...’ or ‘Eureka Brand... Size A, 
U.S. Grade No. 1...’ 


“Quality: Bakers lot: External grade defects average 3% 
mostly old shatter bruises. From 20 to 60% 
averaging 36% damage by hollow heart, includ- 
ing 20% serious damage. 

Eureka lot: Grade defects within tolerance. 


“Condition: Bakers lot: Generally firm, average 1% soft rot. 
Eureka lot: Firm. No soft rot. 

“Grade: Bakers lot: Fails to grade U.S. No. 1, 3 inch 
minimum, 4 inch maximum account of grade de- 
fects. 


Eureka lot: U.S. No. 1, Size A, 2 inch minimum. 

“Remarks: Inspection and certificate restricted to product 
and lading in parts of 6 stacks between doors 
and remainder of upper 3 layers in that portion 
of load remaining at time of inspection.” 


7. Respondent accepted the shipment of potatoes and paid total 
freight charges of $525.83 to the carrier. Respondent also remit- 
ted to complainant a check in the amount of $302.49, representing 
the delivered contract price of $374.00 for the 136 bags of Eureka 
brand potatoes, less the prorated freight charges paid on this 
lot by respondent of $71.51, which was retained by complainant. 
Respondent resold the 864 bags of Bakers, with the final sale tak- 
ing place on July 17, 1964, for total gross proceeds of $1,432.89. 
After deducting $914.57, representing various charges and ex- 
penses computed by respondent, a check in the amount of $518.32 
was remitted to complainant, which retained same. In addition 
respondent, during December 1964, remitted to complainant a 
third check drawn in complainant’s favor in the sum of $159.27, 
which sum represented inspection and commission charges orig- 
inally withheld by respondent in connection with the lot of Baker 
potatoes involved herein. This check also was retained by com- 
plainant. 


8. An informal complaint was filed on August 7, 1964, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


The first issue presented for our consideration has to do with 
respondent’s acceptance or rejection of the subject shipment. 
Complainant, in the formal complaint, alleges that the subject 
potatoes were accepted by respondent. In its answer respondent 
does not allege that the potatoes were either accepted or rejected, 
but does allege that respondent called complainant on June 12, 
after the results of the Federal inspection made on that day were 
known to it, and advised complainant that the lot of Baker 
potatoes would be handled for complainant’s account. Testifying 
at the oral hearing, however, respondent partner James McDon- 
nell stated that the entire shipment had been rejected. 


Complainant did not appear at the hearing and has submitted 
no evidence as to what transpired between the parties subsequent 
to the arrival of the shipment at Baltimore on the evening of 
June 10. Despite this fact, we find that the facts and circum- 
stances surrounding the handling of this load by respondent at 
Baltimore is at variance with, and contradictory of, the rejection 
alleged by respondent. For example, respondent not only took 
possession of, and exercised dominion over, the entire shipment 
following the alleged rejection, but did so without any proof that 
it was acting for anyone’s account other than its own. Further- 
more, respondent has never alleged nor contended that the 136 
bags of Eureka brand potatoes contained in the shipment failed 
to meet contract requirements in any way. On the evidence be- 
fore us, therefore, we are of the opinion that the shipment was 
accepted by respondent, and it is so concluded. 


Respondent’s acceptance of the two lots of potatoes involved 
herein renders it liable to complainant for the total of the agreed 
contract prices, less provable damages resulting from any breach 
of contract by respondent. The burden of proving a breach of 
contract by complainant, with resulting damages, rests upon re- 
spondent as the moving party. O’Donnell Fruit Company v. Mer- 
curio, 18 A.D. 11738. 


There is no allegation by respondent that the contract was 
breached by complainant with respect to the lot of Eureka pota- 
toes, as we have already observed earlier in these conclusions. 
Respondent resists payment of the contract price on the lot of 
Baker potatoes, however, on the ground that they contained an 
excessive amount of hollow heart at contract destination in Balti- 
more, in breach of an express warranty given by the broker on the 
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date of sale. In this connection respondent partner, James Mc- 
Donnell, testified at the oral hearing that he was approached by 
the broker, by telephone, in connection with this sale on June 5, 
1964; that the broker told him at that time that the Baker pota- 
toes in this shipment had “a little bit” of hollow heart, but that 
the amount would not exceed 5 or 10 percent; and that he pur- 
chased the potatoes from complainant with this understanding. 


The broker, in a letter to the Department dated June 19, 1964, 
stated that “Mr. Kallish advised the 3-4” potatoes in the car were 
showing hollow heart, although he had no specific percentage. He 
would stand behind the potatoes as far as decay and sprout were 
concerned. This was relayed by ourselves to Mr. McDonnell.” 
Complainant, in its formal complaint, alleged that “The Bakers 
were sold as No Grade, with no guarantee as to grade or quantity 
containing hollow heart... .” 


It appears from the foregoing that the broker’s knowledge of 
the amount of hollow heart contained in the lot of Baker potatoes 
was confined to the information gotten from complainant. It 
further appears that complainant’s knowledge, as far as is shown 
in the record, was restricted to information that there was hollow 
heart in the load, but the extent was not known to it on the date 
of sale. With these circumstances in mind, it appears that the 
broker was hardly in a position to have told respondent the extent 
of the hollow heart prevailing in the Bakers, in terms of percent- 
ages or otherwise, as testified by respondent partner at the oral 
hearing. Since respondent is relying upon the statement allegedly 
made by the broker as the basis for the express warranty which 
it is here attempting to establish, we conclude that respondent has 
failed to sustain its burden of proving that such a warranty was 
made. Accordingly, no question of breach regarding this war- 
ranty arises. But compare Hilvert v. California Produce, 24 A.D. 
1001. 


Although we find no express warranty made by complainant in 
connection with this delivered sale, there is present and applicable 
an implied warranty, not negated by the conduct of the parties, 
that the potatoes would be of merchantable quality at the time of 
delivery Marion B. Odom v. Thomas Gangemi, Jr., Inc., 23 A.D. 
1138; Santucci Produce v. Joseph Boyko, 16 A.D. 1061. The term 
“merchantable quality” is said to refer to articles which are 





1 Uniform Commercial Code, § 316. 
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neither of the best nor of the poorest quality, but are of “fair 
average quality.” Samuel P. Mandell Co. v. Catanzaro, 17 A.D. 21. 


The potatoes involved herein were federally inspected at Balti- 
more on June 12, 1964, with the results being set forth in Finding 
of Fact No. 6. Based upon the results of the inspection, which 
are not challenged by complainant, we conclude that the 864 bags 
of Baker potatoes contained in this shipment were, on the whole, 
not of fair average quality, in breach of the warranty of merchant- 
ability. Based upon the results of this same inspection, and in 
view of the quality factors found in the 864 bags of Bakers at 
Baltimore, it is clear that this lot of potatoes was not U.S. No. 1 
grade either on arrival at destination or at the time of loading. 
The bags containing the Bakers, however, were marked U.S. No. 1 
grade, and were thus misbranded, in violation of section 2(5) 
of the act (7 U.S.C. 499b(5) ) 7 


The general measure of damages for a breach of warranty, 
where a buyer has accepted the goods, is the difference between the 
market value of the goods actually delivered, at the time and place 
of delivery, and the market value the goods would have had at 
that time and place if they had met the specifications of the con- 


tract. The burden of proving both values, by a preponderance of 
the evidence, rests upon respondent as the moving party. Cooney 
& Korshak, Inc. v. The Pioneer Fruit & Commission Co., 24 A.D. 
959. It is to be remembered, of course, that any discussion of 
damages due to breach of contract is limited to the 864 bags of 
Baker potatoes, since this issue is not raised as to the 136 bags 
of Eureka brand potatoes. 


With respect to the value that the 864 bags of Baker potatoes 
would have had if they had met contract requirements, and in the 
absence of better evidence, we will accept the delivered price of 
$2,289.60 as indicative of such value. Corte & Sons v. Lerner & 
Son, 14 A.D. 320. The actual market value of goods delivered may 
be evidenced by the resale price, when such goods are resold by 
the buyer in a prompt and proper manner. Kirby & Little Packing 
Co. v. United Fruit & Produce Co., 16 A.D. 1066. Respondent re- 
sold 726 bags of the potatoes for gross proceeds of $1,432.89, in a 
resale which appears, under the circumstances, to have been 
prompt and proper. The dumping of 138 bags of the potatoes, as 
reported by respondent, was corroborated by the Department’s 

2 There is some dispute as to whether respondent was informed that the bags were marked 


U.S. No. 1 grade. On the basis of the record, we conclude that this information was not 
given to respondent. 
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investigator after an examination of respondent’s books and rec- 
ords. Accordingly, we accept the figure of $1,432.89 as the value 
of the Baker potatoes actually delivered. The difference between 
this value, $1,432.89, and the value of the Baker potatoes would 
have had if they had met contract requirements, $2,289.60, is 
$856.71, which sum represents respondent’s damages resulting 
from the breach of contract by complainant. Such sum also in- 
cludes the damages resulting from complainant’s violation of sec- 
tion 2(5) of the act, found earlier in these conclusions. 


The total of the contract prices of the two lots of potatoes in 
this shipment is $2,663.60. Subtracting respondent’s damages of 
$856.71, found in connection with the breach involving the Baker 
lot, leaves a balance due complainant of $1,806.89. However, re- 
spondent is entitled to credit for the total freight charges paid on 
this shipment, $525.82, as well as expenses of $300.99 incurred in 
connection with the resale of the Bakers. See Peloian Fruit Dis- 
tributors v. Howard Cohen Co., 24 A.D. 1529, 1533. The total of 
these credits, $826.81, substracted from the balance found above, 
$1,806.89, leaves a net balance due complainant of $980.08. 


The total of the three checks remitted to complainant by re- 
spondent in connection with this transaction, which checks were 
retained by complainant, is $980.08 (see Finding of Fact No. 7). 
This sum is equal to the net balance of $980.08 which we found 
(above) to be due complainant from respondent, and would ordi- 
narily serve to extinguish respondent’s liability to complainant. 
In the instant case, however, the checks which were issued in 1964 
were never negotiated through banking channels by complainant. 
Under the circumstances, respondent’s liability will be satisfied by 
showing payment to complainant of $980.08, without interest. In 
order to give respondent an opportunity to settle this liability to 
complainant on the basis indicated, this proceeding shall be held 
in abeyance for the time being. If respondent does not, within a 
reasonable time, establish that payment of $980.08 has been made 
to complainant, its failure to pay will be in violation of section 
2 of the act. 


Respondent, in its counterclaim, has asked that it be awarded a 
commission in the amount of $143.29, or 10 percent of the gross 
proceeds obtained on the resale of the Baker potatoes. Respond- 
ent’s request should be denied, however, since there was no 
agreement between the parties for the payment of commission 
to respondent in connection with the resale of the Bakers. 
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ORDER 


This proceeding is held in abeyance pending the issuance of a 
further order herein. 


Copies hereof shall be served upon the parties. 


(No. 10,662) 


F. H. HoGuE PRODUCE Co. v. BEN RITTER ProDUCE. PACA Docket 
No. 9911. Decided June 14, 1966. 


Purchase after inspection—Merchantability—Field frost—Damages 


Where complainant shipped lettuce which was not purchased after inspection, 
had been subjected to field frost, was unmerchantable at time of ship- 
ment and had no commercial value at destination, respondent was dam- 


aged to extent of the contract price and complaint dismissed. 


Mr. Paul G. Hunter, Bureau of Service, Glendale, Ariz., for complainant. 


Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 


tion against respondent in the amount of $791.35 in connection 
with a shipment of Romaine lettuce in interstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent. A copy of the report of investigation was served upon com- 
plainant’s representative. Copies of a supplemental report of 
investigation were served on both parties. Respondent filed an 
answer, admitting the purchase of a carload of Romaine lettuce 
from complainant, but denying liability in any amount. 


Since the amount involved herein does not exceed $1,500, the 
issues were submitted in accordance with the shortened proce- 
dure provided in the Rules of Practice (7 CFR 47.20). Pursuant 
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to such procedure, complainant filed an opening statement and 
respondent filed an answering statement. Neither party sub- 
mitted a brief. 


FINDINGS OF FACT 


1. Complainant, F. H. Hogue Produce Co., is a corporation 
whose address is P. O. Box 191, Yuma, Arizona. 


2. Respondent, Ben Ritter Produce, is a corporation whose 
address is P. O. Box 151, Glendale, Arizona. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about January 12, 1965, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of Foot High Brand Romaine lettuce, 2-dozen size, at 
$1.15 per carton, plus 18¢ per carton vacuum cooling, for a total 
invoice price of $791.35, f.o.b. Arizona shipping point. 


4, On January 12, 1965, complainant shipped in car PFE 2883 
from Yuma, Arizona, to respondent at Boston, Massachusetts, 
595 cartons of Romaine lettuce, pursuant to the contract referred 
to in Finding of Fact 3. 

5. The shipment of lettuce arrived at destination on January 
20, 1965, and respondent was notified of arrival at 8 a.m. on that 
date. At 9:15 a.m., January 20, a Federal inspection was obtained 
after the car was partially unloaded, the pertinent part of the 
inspection certificate reading as follows: 

“Condition of load: Car partly unloaded, 1 to 5 layers, 2 to 7 


rows, lengthwise and crosswise. 3 partial stacks between 
the doors, complete stacks to doorway each end of car. 


“Temperature of product: Doorway: Top 32°F. Bottom 29°F. 
Quarterlength: Top 35°F. Bottom 33°F. 


“Quality: Well developed, well trimmed. Grade defects aver- 
age 1%. 


“Condition: Ranges 12 to 58%, average 32% damage by 
brown discoloration and peeling generally affecting the mid- 
ribs of 3 to 7 outer leaves. In floor layer cartons of stacks be- 
tween the doors and 2 stacks nearest doors each end of car, 
1 to 2 layers of Romaine next side of carton exposed to floor 


racks are frozen, affecting from 2 to 3 outer leaves to entire 
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head and so located as to indicate freezing occurred in car. 
No decay. Remainder fresh and crisp. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account of condition.” 


6. On January 20, 1965, respondent wired complainant the 
results of the inspection and stated that respondent was reject- 
ing the carload of lettuce because of quality and condition. On 
the same date, complainant replied by wire that respondent’s 


rejection was not being accepted by complainant and that com- 
plainant expected payment in full for the lettuce. 


7. On January 21, 1965, respondent sent complainant a second 


wire stating that the shipment was being abandoned to the car- 
rier as it would not bring freight, and that good delivery had not 
been made by complainant. 


8. The complainant has not been paid the purchase price or 
any part thereof for the lettuce shipped in car PFE 2383. 


9. The formal complaint was filed on July 13, 1965, which was 
within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The first question to be determined in this case is whether this 
was a purchase after inspection, as contended by complainant, 
or whether it was the usual f.o.b. contract containing an implied 
warranty by complainant that the lettuce was in suitable shipping 
condition, as respondent in substance claims. 


Although complainant does not affirmatively allege in its com- 
plaint that the transaction was a purchase after inspection by re- 
spondent, its position with respect to the controversy is to that 
effect. As the party relying upon this contention, the burden of 
proving the purchase after inspection, by a preponderance of the 
evidence, rests upon complainant. Complainant attached to its 
complaint a statement by its sales manager, Kenneth E. Wolf, to 
the effect that on the morning of January }2, Mr. Ben Ritter 
telephoned him and asked if complainant was packing any Ro- 
maine. Wolf stated that he told Ritter they had only three acres 


ready to cut but did not plan on packing any as it showed con- 
siderable frost damage, and that Ritter said he would like to take 


a look at it as he might be able to use 600 cartons. Wolf further 
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stated that he called their field foreman and told him to pack only 
100 cartons and if Ritter found it was too bad, complainant could 
then send that few to local markets. Wolf stated that Ritter 
phoned from the cooler and said it showed some frost discolora- 
tion, but to go ahead and pack the balance for a carload and ship 
it to him in Boston. 


Ben Ritter stated in Exhibit 3, attached to the report of in- 
vestigation, that he did call complainant asking if it had Romaine 
for sale. He denies, however, that complainant’s sales manager 
Wolf told him that complainant had three acres to cut, but stated 
that Wolf said he was cutting 100 cartons on order, and suggested 
that Ritter look at this. Ritter further stated that he inspected 
two cartons of the Romaine lettuce and that it looked all right, 
showing little or no frost damage. Ritter also denies that Wolf 
stated or even mentioned that the Romaine lettuce was showing 
“considerable frost damage,” and says that had such information 
been conveyed to him in any manner, shape or form, no purchase 
would have been made, since 35 years of experience had taught 
him that Romaine lettuce frosted to such an extent “could not 
possibly be saleable or acceptable.” Ritter further stated that he 
did not see the Romaine lettuce that was loaded into the car ship- 
ped to him at Boston, that, following usual procedure in pur- 
chasing lettuce, he inspected two sample cartons and that he 
believed these cartons were representative of the carload which 
would be shipped to Boston. Respondent takes the position that 
he was justified in rejecting the lettuce for the reason that it was 
not in suitable shipping condition when loaded at shipping point. 


As we stated in Floyd N. Smith Co. v. H. B. Frost Co., 19 A.D. 
383, “A primary element of a purchase after inspection is that 
the contract be made with reference to specific goods.” That 
element is totally lacking in this case, since the Romaine lettuce 
from which the shipment in question was obtained had not even 
been cut at the time Ben Ritter inspected the two cartons. 
See also Central Farms v. Hecht Produce Company, 20 A.D. 404. 
On the basis of the evidence, we must conclude that complainant 
has failed to prove by a preponderance of the evidence that the 
transaction of January 12, 1965, was a purchase after inspection. 
We further conclude that the transaction was an f.o.b. sale of a 
ecarload of Romaine lettuce, containing an implied warranty of 
suitable shipping condition. However, in view of our conclusions 
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hereinafter reached, we need not consider whether this warranty 
was breached. 


The Federal inspection made of the lettuce upon arrival at 
Boston shows 12 to 58%, average 32%, of the lettuce damaged 
by brown discoloration and peeling, generally affecting the mid- 
ribs of 3 to 7 outer leaves. While the inspection also showed some 
freezing so located as to indicate that it occurred in the car in 
transit, it appears to be comparatively small. It is our opinion, 
based upon the high percentage of frost damage which apparently 
occurred in the field, that those cartons which were damaged in 
transit would similarly have been affected by the field frost. We 
conclude that complainant failed to deliver lettuce of merchan- 
table quality, in breach of the contract. 


While respondent wired complainant that it was rejecting the 
lettuce, there was in point of fact an acceptance of the let- 
tuce by respondent. Not only was the car partially unloaded at the 
time of inspection, but it appears that respondent had turned the 
shipment over to P. Tavilla Co. at Boston, since this company 
requested the Federal inspection made on January 20, 1965. Both 
these actions were an exercise of dominion over the shipment 
sufficient to constitute an acceptance of the lettuce. Having ac- 
cepted the lettuce, respondent became liable for the purchase price 
less any damages respondent may have sustained by reason of a 
breach of the contract on the part of complainant. We have al- 
ready concluded that the lettuce was unmerchantable at the time 
of shipment. Further, the lettuce had no commercial value at 
Boston. Respondent was damaged by reason of complainant’s 
breach of the warranty of merchantability at least to the extent 
of the contract price of the lettuce, the amount claimed in the 


complaint. Therefore, the complaint filed herein should be dis- 
missed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon’ the parties. 
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(No. 10,663) 


In re Fort PITT TOMATO & PRopUCE Co. PACA Docket No. 2-51. 
Decided June 14, 1966. 


Failure to account—Failure to pay—Publication of facts—Default 


Respondent’s failures to account and make full payment promptly of the 
net proceeds and agreed purchase prices for numerous shipments of 
commodities constitute repeated and flagrant violations of section 2 


of the act and it is ordered that the facts and circumstances of such 
violations be published. As respondent’s license terminated prior to the 
institution of this proceeding revocation thereof is not ordered herein. 


Miss Daphne M. Anderson for complainant. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed March 30, 1966, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 11th day after the 


date hereof and copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), instituted by a com- 
plaint filed on February 15, 1966, by the Fruit and Vegetable Di- 
vision, Consumer and Marketing Service, United States Depart- 
ment of Agriculture. It was alleged that Fort Pitt Tomato & 
Produce Co., of Pittsburgh, Pennsylvania, the respondent, had 
repeatedly and flagrantly violated the Act by failing to account 
and pay for many shipments of perishable agricultural commodi- 
ties in interstate commerce. 


Copies of the complaint and the rules of practice were served 
upon the respondent on February 17, 1966. No answer to the 


complaint has been filed. In accordance with Section 47.30(c) 
of the Rules of Practice (7 CFR 47.30(c)), the proceeding was 
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assigned to Hearing Examiner Jack W. Bain on March 29, 1966, 
and he issued a default recommended decision on March 30, 1966, 
without further investigation or hearing. 


FINDINGS OF FACT 


1. Respondent, Fort Pitt Tomato & Produce Co., is a Pennsy]l- 
vania corporation whose mailing address is 22nd & Railroad 
Streets, Pittsburgh, Pennsylvania, 15222. 


2. Pursuant to the licensing provisions of the Act, license No. 
118399 was issued to respondent on November 17, 1945. This 
license was renewed annually until respondent failed to renew it 
on its anniversary date, November 17, 1965, and the license ter- 
minated on that date. The officers and directors of respondent 
corporation are: Samuel M. Cohen, Chairman of the Board and 
Director; Harry M. Cohen, President and Director; Stuart A. 
Cohen, Vice President and Director; Harry Birkenfield, Treasurer 
and Director; and William H. Carson, Secretary and Director. 


3. During the period from about July 13, through October 7, 
1965, respondent received on consignment 57 shipments of fruit 
and vegetables from 13 shippers. The consignors shipped the 
fruit and vegetables in interstate or foreign commerce from vari- 
ous states, or country, to respondent at Pittsburgh, Pennsylvania, 
where respondent accepted and sold the commodities but failed to 
account and remit the net proceeds due the shippers. Table I sets 
forth the lot numbers respondent assigned to these shipments, the 
shippers, the dates of shipment, the car or truck numbers, the 
quantity and commodity, and the net proceeds due the shippers, 
as follows: 
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The total amount due these shippers, as detailed in Table I, is 
$83,417.62, which amount was unpaid as of November 5, 1965. 


4. During the period from July 1 through October 4, 1965, 
respondent purchased 87 shipments of fruit and vegetables from 
30 shippers at agreed purchase prices. The sellers shipped the 
fruit and vegetables in interstate commerce from various states 
to respondent at Pittsburgh, Pennsylvania, where respondent ac- 
cepted each shipment upon arrival without complaint, but has 
failed to pay the agreed purchase prices. Table II sets forth the 
lot numbers respondent assigned to these shipments, the shippers, 
the dates of shipment, the car or truck numbers, the quantity and 
commodity, and the agreed purchase prices. These details are as 
follows: 
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The four shipments made by Sidney Cohen, Florida, New York, 
as detailed in Table II were the subject of a formal complaint 
filed with the Department by the seller. The Judicial Officer issued 
a default reparation award, 24 A.D. 1657, in the amount of $4,750, 
on December 20, 1965. According to Department records, this 
award is unpaid. 


The total amount due these shippers as detailed in Table II, 
is $138,148.56, which amount was unpaid as of November 5, 1965. 


5. During August and September 1965, respondent purchased 
nine shipments of potatoes from Charles Sill Co., Inc., Bakersfield, 
California, on a deferred billing basis. The seller shipped the 
potatoes in interstate commerce from California to respondent 
at Pittsburgh, Pennsylvania, where they were accepted upon 
arrival, sold by respondent, and prices were agreed upon between 
the seller and respondent. Payment became due within 10 days 
after the agreed-upon prices were set. Table III sets forth the 
lot numbers respondent assigned to these shipments, the dates 
of shipment, the car numbers, the quantity and commodity, the 
delivered purchase prices, the freight paid, and the net amounts 
due the shipper, as follows: 
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The total of the net amounts due the shipper as detailed in 
Table III, is $4,336.68, which amount was unpaid as of November 
5, 1965. 


6. The acts of respondent in failing to account and make full 
payment promptly of the net proceeds and agreed purchase prices 
as alleged in Findings 3, 4, and 5, constitute repeated and flagrant 
violations of Section 2 of the Act (7 U.S.C. 499b). 


7. Pursuant to the provisions of Section 9 (b) of the Adminis- 
trative Procedure Act (5 U.S.C. 1008 b), respondent was afforded 
the opportunity, on January 10, 1966, to demonstrate or achieve 
compliance with all lawful requirements of the Act relating to 
the allegations contained in Findings 3, 4 and 5. Respondent has 
failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s flagrant and repeated failure to pay in full 
promptly constituted willful violations of the Act, authorizing 
revocation of its license. In re James L. (Lonnie) Cecil, 7 A.D. 
1105 (1948); In re Cloud and Hatton Brokerage, 18 A.D. 547 
(1959) ; In re Joseph T. Segari, Jr., 22 A.D. 318 (1963). Com- 
plainant has requested only a finding of violation of the Act, and 
has not recommended revocation of the expired license. Accord- 


ingly, no revocation is recommended, but the facts should be 
published. 





PROPOSED ORDER 
The facts stated herein shall be published. 





Copies hereof shall be served upon the parties. 


(No. 10,664) 


In re HOWARD COHEN, d/b/a HOWARD COHEN Co. PACA Docket 
No. 2-39. Decided June 16, 1966. 


Failure to pay promptly—Publication of facts—Default 





Respondent’s failure to make reimbursement of losses incurred by shipper 
for respondent’s rejection of commodity without reasonable cause and 
respondent’s failures to make full payment or full payment promptly 
of the agreed purchase prices for numerous shipments of commodities 

constitute repeated and flagrant violations of the act and it is ordered 

that the facts and circumstances of such violations be published. As 
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respondent’s license terminated prior to the institution of this proceed- 
ing, the suspension or revocation thereof is not ordered. 


Miss Daphne M. Anderson for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed April 14, 1966, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 11th day after the date 
hereof and copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed February 10, 1966, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that the respondent repeatedly and flagrantly violated 
section 2 of the act (7 U.S.C. 499b) by failing to make full pay- 
ment promptly for numerous shipments of perishable agricultural 
commodities purchased or received on consignment in interstate 
commerce and by failing to accept or rejecting without reasonable 
cause commodities purchased and shipped to him in interstate 
commerce and failing to reimburse the shipper for his loss. A 
copy of the complaint and a copy of the rules of practice were 
served upon respondent on or about February 10, 1966. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
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preparation of a report without further investigation or hearing 
pursuant to section 47.30 of the rules of practice. 


FINDINGS OF FACT 


1. Respondent, Howard Cohen, is an individual who, at the time 
of the transactions alleged herein, was doing business as Howard 
Cohen Co. at 88-90 First Street (Mail address P. O. Box 776), 
Passaic, New Jersey. 


2. Pursuant to the licensing provisions of the act, license No. 
191634 was issued to respondent on May 12, 1961. Pursuant to 
the provisions of section 4(a) of the act (7 U.S.C. 499d(a) ), this 
license terminated on July 12, 1965, when respondent was dis- 
charged as a bankrupt on a petition in bankruptcy filed by him. 


3. On July 21, 1964, respondent purchased from Peloian Fruit 
Distributors, Dinuba, California, a car of nectarines, PFE 5514, 
at the agreed purchase price of $3,360.00. The shipper shipped 
the car in compliance with contract, in interstate commerce from 
California to respondent at Passaic, New Jersey, but respondent 
rejected the car without reasonable cause upon arrival. The 
shipper resold the car at auction for respondent’s account and suf- 
fered a loss of $1,187.60. Respondent failed to reimburse the 
shipper for this loss. The shipper filed a formal reparation com- 
plaint in the amount of $1,187.60 and a reparation award and 
order in this amount was issued on November 16, 1965, PACA 
Docket No. 9703 (24 A.D. 1529). This award is unpaid. 


4. During the period August 5, 1964, through February 1, 1965, 
respondent purchased, received and accepted 121 lots of perish- 
able agricultural commodities in interstate commerce from 25 
shippers but failed to make full payment or make full payment 
promptly of the agreed purchase prices as set forth in paragraphs 
5 through 29 of this complaint. In each transaction payment of 
the agreed purchase price was due the seller within ten days 
after acceptance of the lot by respondent. 


5. On August 5, 1964, respondent purchased from Harry J. 
Aslan, Kingsburg, California, two carlots of nectarines, PFC 
135185 and PFT 110070, at the agreed purchase price of $2,875.00 
each. The seller shipped each car in interstate commerce from 
California to respondent at Passaic, New Jersey, where each 
car was accepted without complaint on or about August 12, 1964. 
Payment was due the seller on or before August 23, 1964. The 
total of the agreed purchase prices is $5,750 which was not paid 
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by respondent. The seller filed a formal reparation complaint and 
a reparation award and order in this amount was issued on May 7, 
1964, PACA Docket No. 9742 (24 A.D. 725). This award is 
unpaid. 


6. During the period September 2 through December 21, 1964, 
respondent purchased 39 cars of fruit from Joe Caldarulo Co., 
Chicago, Illinois, at agreed purchase prices. The seller had each 
car shipped in interstate commerce from various shipping points 
to respondent at Passaic, New Jersey. Respondent accepted each 
car upon arrival without complaint but has failed to make pay- 
ment therefor as set forth below: 


Agreed 
Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 


9- 2-64 Washington Peaches MDT 11407 $2,310.00 
3-64 Idaho Prunes PFE 300151 1,731.60 
3-64 Washington Peaches MDT 10283 2,588.25 
4-64 Washington Peaches MDT 10569 2,588.25 
4-64 Washington Peaches NRC 19479 2,518.50 
6-64 California Grapes WFCX 8201 4,340.00 

9-10-64 California Grapes PFE 301122 3,495.00 

9-10-64 California Grapes PFE 301932 4,690.25 

9-12-64 California Grapes PFE 45140 2,746.00 

9-15-64 California Grapes PFE 300845 4,915.00 

9-15-64 California Grapes PFE 9897 2,155.00 

9-17-64 California Grapes PFE 9032 3,375.00 

9-17-64 California Grapes PFT 110112 3,690.00 

9-17-64 California Grapes PFT 110130 3,040.00 

9-18-64 Idaho Plums PFE 3087 2,538.90 

9-18-64 Idaho Prunes PFE 47532 2,174.90 

9-18-64 Idaho Plums PFE 7043 1,843.70 

9-19-64 Idaho Prunes PFE 4219 2,083.90 

9-19-64 Idaho Plums PFE 48432 2,311.40 

9-19-64 Idaho Prunes PFE 47935 2,083.90 

9-21-64 Idaho Prunes PFE 40719 2,174.90 

9-21-64 Idaho Plums PFE 46287 2,311.40 

9-22-64 Idaho Plums PFE 46901 2,311.40 

9-24-64 Idaho Prunes PFE 47485 2,174.90 

9-26-64 California Grapes PFT 120200 3,885.00 

9-26-64 California Grapes PFT 120164 3,885.00 

9-29-64 California Grapes PFE 4533 3,545.00 

10-12-64 California Grapes PFE 300598 3,265.00 

12- 6-64 California Grapes PFE 44899 3,240.00 

12- 8-64 California Grapes RD 14085 3,975.00 

12- 8-64 Washington Apples FGE 55589 3,268.75 

12-10-64 California Grapes PFE 9651 3,975.00 

12-11-64 California Grapes PFE 41685 3,510.00 

12-12-64 California Grapes PFE 9449 3,975.00 
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Agreed 
Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 


12-15-64 California Grapes PFE 46159 3,153.00 
12-16-64 California Grapes RD 4248 3,677.50 
12-16-64 California Grapes PFE 9823 3,940.00 
12-19-64 California Grapes WHIX 40341 3,502.50 
12-21-64 California Grapes PFE 8726 3,502.50 


The total amount of all purchase prices is $120,491.40. This 
sum has not been paid the seller. 


7. During September 1964, respondent purchased from North- 
ern California Fruit Co., Victor, California, three carlots of 
grapes at agreed purchase prices. The seller shipped each lot in 
interstate commerce from California to respondent at Passaic, 
New Jersey. Respondent accepted each lot upon arrival without 
complaint but has failed to make full payment of the agreed pur- 
chase prices as set forth below: 


Agreed 

Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 

9-10-64 California Grapes PFE 10457 $2,155.00 

9-19-64 California Grapes PFE 135046 2,800.00 

9-19-64 California Grapes PFE 135090 2,800.00 


The total of all agreed purchase prices is $7,755.00. The seller 
filed a formal reparation complaint in this amount and a repara- 
tion award and order was issued in this amount on May 5, 1965, 
PACA Docket No. 9723 (24 A.D. 559). This award is unpaid. 


8. During the period September 10 through December 16, 1964, 
respondent purchased from Barr Packing Company, Sanger, Cali- 
fornia, eight lots of grapes at agreed purchase prices. The seller 
shipped each lot in interstate commerce from California to re- 
spondent at Passaic, New Jersey. Respondent accepted each lot 
upon arrival without complaint but has failed to make full pay- 
ment therefor as set forth below: 


Agreed 
Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 


9-10-64 California Grapes Truck $2,565.00 
9-12-64 California Grapes F40661R 4,202.50 
9-12-64 California Grapes F40681R 4,202.50 
9-16-64 California Grapes PFE 7325 3,315.00 
10-14-64 California Grapes PFE 135139 2,570.00 
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Agreed 


Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 


10-14-64 California Grapes MDCX 1165 2,570.00 
12-16-64 California Grapes CAZ 50-8010 3,172.50 
12-16-64 California Grapes CAZ 50-8009 3,172.50 


The total of all agreed purchase prices is $25,770.00. The seller 
filed a formal reparation complaint in this amount and a repara- 
tion award and order in the amount of $25,770.00 was issued on 
May 7, 1965, PACA Docket No. 9741 (24 A.D. 726). This award 
is unpaid. 

9. On October 14, 1964, respondent purchased from Gilfenbain 
Bros., Boston, Massachusetts, one lot of grapes for the agreed 
purchase price of $2,384.70. The grapes were shipped in inter- 
state commerce from California and were diverted to respondent 
at Passaic, New Jersey, where they were accepted without com- 
plaint upon arrival on or about October 16, 1964. Payment was 
due on or before October 26, 1964. This sum has not been paid 
the seller. 


10. During the period October 28 through November 28, 1964, 


respondent purchased from George A. Lucas & Sons, Earlimart, 
California, 16 carlots of grapes at agreed purchase prices. The 
seller shipped each lot in interstate commerce from California 
to respondent at Passaic, New Jersey. Respondent accepted each 
lot upon arrival without complaint but has failed to make full 
payment therefor as set forth below: 


Agreed 
Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 


10-28-64 California Grapes PFE 451265 $4,715.00 
10-31-64 California Grapes PFE 450409 4,403.00 
11- 4-64 California Grapes PFE 42088 3,900.00 
11-11-64 California Grapes PFE 4854 4,492.50 
11-13-64 California Grapes PFE 100499 4,000.00 
11-13-64 California Grapes PFE 100211 3,025.00 
11-13-64 California Grapes SRTZ 500366 3,350.00 
11-13-64 California Grapes SRTZ 500254 4,313.00 
11-14-64 California Grapes PFE 301533 4,000.00 
11-15-64 California Grapes PFE 451449 3,025.00 
11-16-64 California Grapes PFE 300264 5,075.00 
11-19-64 California Grapes PFE 100160 4,975.00 
11-21-64 California Grapes PFC 135041 3,025.00 
11-21-64 California Grapes PFC 135186 4,550.00 
11-25-64 California Grapes PFE 100233 3,350.00 
11-28-64 California Grapes PFT 110152 3,890.00 
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The total amount of all purchase prices due the seller is 


$63,998.50. This sum has not been paid the seller. 


11. On November 7, 1964, respondent purchased from Vincent 
B. Zaninovich & Sons, Delano, California, two lots of grapes, 
F40713R and F40705, at the agreed purchase prices of $3,007.00 
and $4,015.00, respectively, for a total amount of $7,022.00. The 
seller shipped each lot in interstate commerce from California 
to respondent at Passaic, New Jersey. Respondent accepted each 
lot upon arrival without complaint but has failed to make full 
payment of the purchase prices therefor. The seller filed a formal 
reparation complaint in this amount and a reparation award 
and order was issued in the amount of $7,022.00 on May 25, 1965, 
PACA Docket No. 9790 (24 A.D. 730). This award is unpaid. 


12. During the period November 7, 1964, through December 15, 
1964, respondent purchased from Rogue River Orchards Oreg., 
Ltd., Medford, Oregon, four lots of pears at agreed purchase 
prices. The seller shipped each lot in interstate commerce from 
Oregon to respondent at Passaic, New Jersey. Respondent ac- 
cepted each lot upon arrival without complaint but has failed to 
make full payment therefor as set forth below: 





Agreed 

Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 

11- 7-64 Oregon Pears PFE 7380 $3,412.75 

11- 7-64 Oregon Pears PFE 3092 3,814.25 

12-10-64 Oregon Pears PFE 8441 3,814.25 

12-15-64 Oregon Pears PFE 2992 3,814.25 








The total amount of all purchase prices is $14,855.50. The seller 
filed a formal reparation complaint in this amount and a repara- 
tion award and order was issued in the amount of $14,855.50 on 
May 10, 1965, PACA Docket No. 9767 (24 A.D. 728). This award 
is unpaid. 

13. During November 1964, respondent purchased from Marlin 
Bros., Delano, California, eight lots of grapes at agreed purchase 


prices. The seller shipped each lot in interstate commerce from 
California to respondent at Passaic, New Jersey. Respondent ac- 
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cepted each lot upon arrival without complaint but has failed to 
make full payment therefor as set forth below: 


Agreed 
Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 


11- 9-64 California Grapes RC 1726 $4,748.55 
11-12-64 California Grapes PFT 110103 4,275.00 
11-12-64 California Grapes PFT 110119 4,168.00 
11-13-64 California Grapes PFE 300557 5,380.00 
11-19-64 California Grapes Truck 5,700.00 


11-21-64 California Grapes PFE 8434 3,348.00 
11-25-64 California Grapes PFE 301291 5,683.00 
11-28-64 California Grapes PFC 135176 4,745.00 


The total of all agreed purchase prices due the seller is 
$38,047.55. The seller filed a formal reparation complaint in this 
amount and a reparation award and order was issued on June 18, 
1965, PACA Docket No. 9819 (24 A.D. 921). 


14. On November 11, 1964, respondent purchased from Gene 
Radovich, Delano, California, two lots of grapes, RNTZ 14732 
and RNTZ 14741, each at the agreed purchase price of $4,012.50 
for a total of $8,025.00. The seller shipped each lot in interstate 
commerce from California to respondent at Passaic, New Jersey. 
Respondent accepted each lot upon arrival without complaint but 
has failed to make full payment therefor. The seller filed a formal 
reparation complaint and a reparation award and order was is- 
sued in the amount of $8,025.00 on June 1, 1965, PACA Docket 
No. 9798 (24 A.D. 918). This award is unpaid. 


15. During November 1964, respondent purchased from Blue 
Goose Growers, Inc., Fullerton, California, one lot of tangerines 
and three lots of oranges at agreed purchase prices. The seller 
shipped each lot in interstate commerce, from Florida or from 
California, to respondent at Passaic, New Jersey. Respondent 
accepted each lot on arrival without complaint but has failed to 
make payment therefor as set forth below: 


Agreed 
Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 

11-14-64 Florida Tangerines NC 7525 $2,088.45 
11-23-64 California Oranges PFE 3661 4,212.41 
11-23-64 California Oranges PFE 43039 4,204.81 
11-25-64 California Oranges PFE 44105 3,382.14 
Protest fees for N.S.F. check for NC 7525 3.86 
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The total of all agreed purchase prices is $13,891.67. The seller 
filed two formal reparation complaints and two awards and orders 
were issued against respondent. The order in PACA Docket No. 
9745 (24 A.D. 726) was issued on May 7, 1965, in the amount of 
$2,092.31. The order in PACA Docket No. 9765 (24 A.D. 727) 
was issued on May 10, 1965, in the amount of $11,799.36, making 
a total balance due this shipper of $13,891.67. This amount in- 
cludes the protest fee of $3.86 incurred for the return of a dis- 
honored check issued by respondent for the car of tangerines 
identified as NC 7525. These awards are unpaid. 





























16. On November 19, 1964, respondent purchased from Leonard 
Bros., Sanger, California, a truckload of grapes at an agreed pur- 
chase price of $3,920.00. The seller shipped the grapes in inter- 
state commerce from California to respondent at Passaic, New 
Jersey, where they were accepted without complaint upon arrival. 


Respondent has failed to pay the agreed purchase price of 
$3,920.00. 





17. On November 19, 1964, respondent purchased from Oregon 
Pear Sales Co., Medford, Oregon, a carlot of pears, PFE 2938, 
at the agreed purchase price of $4,013.60. The seller shipped the 
pears in interstate commerce from Oregon to respondent at Pas- 
saic, New Jersey, where they were accepted without complaint 
upon arrival. Respondent failed to pay the agreed purchase price. 
The seller filed a formal reparation complaint and a reparation 
award and order in the amount of $4,013.60 was issued on May 
10, 1965, PACA Docket No. 9766 (24 A.D. 727). This award is 


unpaid. 


18. On November 20, 1964, respondent purchased from George 
Tiefer, Inc., New York, New York, one lot of pears at the agreed 
purchase price of $2,020.50. These pears, which originated in 
Oregon, were shipped in interstate commerce from New York to 
Passaic, New Jersey, where they were accepted without complaint 


upon arrival. Respondent has failed to pay the agreed purchase 
price. 















19. During November 1964, respondent purchased from Minute 
Maid Groves Corporation, Orlando, Florida, two lots of tangerines 


at agreed purchase prices. The seller shipped each lot in inter- 
state commerce from Florida to respondent at Passaic, New 
Jersey. Respondent accepted each lot upon arrival without com- 
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plaint but has failed to make full payment therefor as set forth 
below: 


Agreed 
Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 
11-20-64 Florida Tangerines Tir. 7-0-296 Fla. $3,795.00 
11-24-64 Florida Tangerines Tlr. 15424 Va. 3,953.75 


The total of the agreed purchase prices is $7,748.75. Respond- 
ent has failed to pay the agreed purchase prices but has paid on 
account $1,000.00, leaving a balance due the seller of $6,748.75. 
The seller filed a formal reparation complaint in this amount and 


& reparation award and order was issued in the amount of 


$6,748.75 on May 10, 1965, PACA Docket No. 9764 (24 A.D. 727). 
This award is unpaid. 


20. On November 20, 1964, respondent purchased from Conti- 
nental Fruit Co., Inc., New York, New York, one lot of bananas 
at the agreed purchase price of $537.64. The seller shipped the 
bananas in interstate commerce from New York to respondent at 
Passaic, New Jersey, where they were accepted without complaint 
upon arrival. Respondent failed to pay the agreed purchase price. 


21. During November and December 1964, respondent pur- 
chased from Lowell J. Schy Co., Fresno, California, three lots of 


oranges at agreed purchase prices. The seller shipped each lot in 
interstate commerece from California to respondent at Passaic, 


New Jersey. Respondent accepted each lot upon arrival without 


complaint but has failed to make full payment therefor as set 
forth below: 


Agreed 
Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 
11-24-64 California Oranges Truck $4,104.25 
12-12-64 California Oranges Truck 3,515.30 
12-12-64 California Oranges PFE 45539 3,477.00 


The total of the agreed purchase prices due the seller is 
$11,096.55. Respondent has failed to pay this amount. 


22. During the period October 25 through December 7, 1964, 


respondent purchased from Cove Valley Packers, Inc., Orange 
Cove, California, six lots of grapes at agreed purchase prices. 


The seller shipped each lot in interstate commerce from California 
to respondent at Passaic, New Jersey. Respondent accepted each 
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lot upon arrival without complaint but has failed to make full pay- 
ment therefor as set forth below: 


Agreed 
Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 


10-25-64 California Grapes W/N 6298 Cal. $2,715.00 
10-28-64 California Grapes W/N 6299 Cal. 3,021.50 
11- 4-64 California Grapes SFRD 7222 3,845.00 
11-21-64 California Grapes SFRD 18033 2,155.00 
12- 7-64 California Grapes CAZ 508005 2,700.00 


12- 7-64 California Grapes CAZ 508004 2,700.00 


The total of all agreed purchase prices is $17,136.50. The seller 
filed a formal reparation complaint and a repartion award and 
order was issued in the amount of $17,136.50 on May 24, 1965, 
PACA Docket No. 9789 (24 A.D. 729). This award is unpaid. 


23. On December 17, 1964, respondent purchased from Deer- 
field Groves Company, Inc., Wabasso, Florida, a trucklot of 
grapefruit at the agreed purchase price of $2,895.15. The seller 
shipped the grapefruit in interstate commerce from Florida to 
respondent at Passaic, New Jersey, where they were accepted 
without complaint upon arrival. Respondent failed to make pay- 
ment of the agreed purchase price. The seller filed a formal repa- 
ration complaint and a reparation award and order in the amount 
of $2,895.15 was issued on June 1, 1965, PACA Docket No. 9797 
(24 A.D. 918). This award is unpaid. 


24. On January 4, 1965, respondent purchased from Nick Boz- 
anich, Delano, California, a trucklot of grapes at the agreed pur- 
chase price of $4,676.00. The seller shipped the grapes in inter- 
state commerce from California to respondent at Passaic, New 
Jersey, where they were accepted without complaint upon arrival. 
Respondent has failed to pay the agreed purchase price of 
$4,676.00. 


25. During January 1965, respondent purchased from Manhat- 
tan Fruit Contracting Co., New York, New York, three lots of 
fruit at agreed purchase prices. The seller shipped each lot in 
interstate commerce from New York to respondent at Passaic, 
New Jersey. Respondent accepted each lot upon arrival without 
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complaint but has failed to make full payment therefor as set 
forth below: 






Agreed 








Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 
1-13-65 New York Apples & Oranges Truck $680.25 
1-20-65 New York Grapes Truck 493.75 
1-22-65 New York Tangerines Truck 225.00 





























The total of the agreed purchase prices due the seller is 
$1,399.00. This amount is unpaid. 





26. On January 18, 1965, respondent purchased from Oasis 
Gardens, Indio, California, a trucklot of oranges at the agreed 
purchase price of $1,275.00. The seller shipped the oranges in 
interstate commerce from California to respondent at Passaic, 
New Jersey, where they were accepted without complaint upon 








arrival. Respondent failed to pay the agreed purchase price to 
? the seller. The seller filed a formal reparation complaint and a 
) reparation award and order in the amount of $1,275.00 was issued 
1 on May 7, 1965, PACA Docket No. 9746 (24 A.D. 726). This 
b award is unpaid. 
. 27. During January 1965, respondent purchased from Tim 
7 Wolf, Philadelphia, Pennsylvania, three lots of citrus fruit at 
agreed purchase prices. The seller shipped the citrus in inter- 
state commerce from Pennsylvania to respondent at Passaic, 
> New Jersey. Respondent accepted each lot upon arrival without 
- complaint but has failed to make full payment therefor as set 
- forth below: 
: Agreed 
f Shipping Shipping Purchase 
Date Point Commodity Price 
1-20-65 Pennsylvania Oranges & Tangerines $1,831.96 
has 1-27-65 Pennsylvania Oranges 535.20 
f 1-28-65 Pennsylvania Oranges 630.60 
n The total of the agreed purchase prices due the seller is 
Cy $2,997.76. Respondent has failed to pay the seller this amount. 
it 





28. On January 25 and January 29, 1965, respondent purchased 
two lots of grapes from Yeckes-Eichenbaum, Inc., New York, New 
York, at agreed purchase prices of $300.00 and $700.00, respec- 
tively. The seller shipped the grapes in interstate commerce from 
New York to respondent at Passaic, New Jersey, where they were 
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accepted without complaint upon arrival. The total of the agreed 
purchase prices is $1,000.00. Respondent has failed to pay this 
sum due the seller. 


29. During January and February 1965, respondent purchased 
six lots of fruit from Victor Joseph & Son, Inc., New York, New 
York. The seller shipped each lot in interstate commerce from 
New York to respondent at Passaic, New Jersey. Respondent ac- 
cepted each lot upon arrival without complaint but has failed to 
make full payment therefor as set forth below: 


Agreed 
Shipping Shipping Truck or Purchase 
Date Point Commodity Car No. Price 


1-11-65 New York Apples Truck $826.50 
2- 1-65 New York Oranges Truck 451.96 
2- 1-65 New York Apples Truck 328.50 
2- 1-65 New York Grapes Truck 99.72 
2- 1-65 New York Apples Truck 542.40 
2- 1-65 New York Apples Truck 282.80 


The total of the agreed purchase prices due the seller is 
$2,531.88. Respondent has failed to pay this sum due the seller. 


30. On April 22, 1965, respondent filed a petition in bankruptcy 
in the United States District Court for the District of New Jersey. 
On July 12, 1965, respondent was discharged in bankruptcy. 


31. Pursuant to the provisions of section 9(b) of the Admin- 
istrative Procedure Act (5 U.S.C. 1008b), respondent was afforded 
the opportunity, on June 21, 1965, to demonstrate or achieve com- 
pliance with all lawful requirements of the act relating to the 
allegations in Findings 3 through 29 of this recommended deci- 
sion. Respondent has failed to do so. 


CONCLUSIONS 


The failure of respondent to make reimbursement as set forth 
in Finding 3 and his failure to make full payment, or make full 
payment promptly, of the agreed purchase prices as set forth in 
Findings 4 through 29 constitutes repeated and flagrant violations 
of section 2 of the act (7 U.S.C. 299b). In re Louis Zwick & Son, 
25 A.D. 90 (1966). 


As respondent’s license terminated prior to the institution of 
this proceeding, the suspension or revocation thereof was not 
requested by complainant and should not be ordered herein 
However, the facts and circumstances of the violations found 
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herein should be published pursuant to section 8(a) of the act 
(7 U.S.C. 499h(a)). In re Louis Zwick & Son, supra. 
PROPOSED ORDER 


The facts and circumstances herein shall be published and 
copies hereof shall be served upon the parties. 


(No. 10,665) 


In re GEORGE H. METZLER. PACA Docket No. 2-81. Decided June 
16, 1966. 


Failure to pay or pay promptly—Revocation of license—Default 


Respondent’s failures to pay in full and to pay promptly for numerous lots 
of perishable agricultural commodities purchased, received and accepted 
in interstate commerce constitute repeated and flagrant violations of 
section 2 of the act for which respondent’s license is revoked. 


Miss Daphne M. Anderson for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed April 27, 1966, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 30th day after the date 
hereof and copies hereof shall be served upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an adjudicatory proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), hereinafter called the “Act,” wherein it is alleged in a 
complaint filed March 16, 1966, that the above named respondent 
violated the act and the regulations issued thereunder, as herein- 
after set forth. 
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The respondent has failed to answer the complaint and, there- 
fore, under the provisions of Section 47.30 of the rules of practice 
under the Act (7 CFR 47.30), he is deemed to have admitted the 
allegations of the complaint and waived oral hearing. 


PROPOSED FINDINGS OF FACT 


1. Respondent is an individual whose mail address is 240 East 
Orange Street, Lancaster, Pennsylvania 17604. 















2. Pursuant to the licensing provisions of the Act, license No. 
193814 was issued to respondent September 13, 1961. This license 
has been renewed annually, presently is in effect, and next is 
subject to renewal on September 13, 1966. However, respond- 
ent’s license was automatically suspended on February 18, 1966, 
by operation of Section 7(d) of the Act, when, without taking 
appeal, he failed to pay a reparation order issued against him 
(PACA Docket No. 2-2). 


3. During the period January 1965, through July 1965, re- 
spondent purchased, received, and accepted 129 lots of perishable 
agricultural commodities in interstate commerce from 13 shippers, 
but has failed to make full payment or make full payment 


promptly of the agreed purchase prices as set forth in paragraphs 
4 through 16 hereof. 
























4, During January and February 1965, respondent purchased 


seven truckloads of potatoes from Warman Warehouses, Inc., 
Presque Isle, Maine, at agreed purchase prices. The seller ship- 
ped each lot in interstate commerce from shipping points in the 
state of Maine to respondent at Lancaster, Pennsylvania. Re- 
spondent accepted each lot upon arrival without complaint as set 


forth below: 


Date of Arrival and Acceptance 





Agreed Purchase Price 


1-21-65 $1,308.00 
1-25-65 2,430.00 
1-26-65 1,360.00 
1-27-65 » 1,428.00 
2- 2-65 1,452.00 
2-11-65 2,465.17 
2-13-65 1,462.00 













The total of all agreed purchase prices is $11,905.17, less a 


credit due respondent of $39.50, for a total due the seller of 
$11,865.67. Payment for each lot was due within 10 days after 
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acceptance thereof. Respondent paid the amount due the seller 
on or about August 31, 1965. 


5. During June 1965, respondent purchased three trucklots of 
potatoes from Schmieding Bros., Inc., Springdale, Arkansas, at 
agreed purchase prices. The seller shipped each lot in interstate 
commerce from Arkansas to a destination in Calhoun, Kentucky, 
as directed by respondent. Each lot was accepted upon arrival 
without complaint, as set forth below: 


Date of Arrival and Acceptance Agreed Purchase Price 
6-27-65 $2,898.00 
6-30-65 3,174.00 
7- 1-65 3,036.00 


The total of all purchase prices is $9,108.00. Payment was due 
the seller within 10 days after acceptance upon arrival. Respond- 


ent paid the seller on account $790 and left a balance of $8,318.00. 
Respondent paid this amount on or about November 22, 1965. 


6. (a) During April and May 1965, respondent purchased from 
Farmers Marketing Service, Inc., Hastings, Florida, 13 lots of 
potatoes at agreed purchase prices. Each lot was shipped in in- 
terstate commerce from Florida to respondent at Lancaster, 
Pennsylvania, where each lot was accepted upon arrival without 
complaint. Payment for each lot was due within 10 days from the 


date of acceptance. The arrival date and the agreed purchase 
price of each lot are set forth below: 


Date of Arrival and Acceptance Agreed Purchase Price 
4-13-65 $1,715.00 
4-22-65 2,205.00 
4-23-65 2,940.00 
4-23-65 2,058.00 
4-23-65 2,058.00 
4-26-65 308.00 
4-30-65 1,700.00 
5-10-65 1,836.00 
5-12-65 2,655.00 
5-15-65 2,601.00 
5-18-65 3,520.00 
5-19-65 3,840.00 
5-21-65 2,783.75 
The total of all agreed purchase prices is $30,219.75. By partial 
payments, respondent paid the seller $22,219.75, leaving an un- 


paid balance of $8,000. 


(b) On July 8, 1965, respondent purchased from Farmers 
Marketing Service, Inc., Hastings, Florida, two truckloads of 
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potatoes at agreed purchase prices totaling $5,587. The seller 


shipped these lots in interstate commerce from Virginia to re- 
spondent at Lancaster, Pennsylvania, where they were accepted 
without complaint upon arrival on July 9, 1965. Payment was 


due on or before July 19, 1965. 


The total of the amounts due, as listed in subparagraphs (a) 
and (b) above is $13,587. Payment was not received when due 
and the seller filed a formal reparation complaint. A reparation 


award and order was issued in this amount on January 7, 1966, 
(PACA Docket No. 9992). This award was paid on February 
14, 1966. 

7. Between April 20 and June 2, 1965, respondent purchased 
from Florida Planters, Inc., Hastings, Florida, 44 lots of potatoes 
at agreed purchase prices having an adjusted total price of 


$113,109.50. Each lot was shipped to respondent by the seller in 
interstate commerce from Florida to Lancaster, Pennsylvania, 


where respondent accepted each lot upon arrival without com- 
plaint. Payment was due within 10 days from the date of accept- 
ance of each lot. On August 9, 1965, respondent made a partial 
payment of $30,000; on August 24, 1965, a partial payment of 
$6,462; and on October 8, 1965, a partial payment of $10,000, 
leaving an unpaid balance due the shipper of $66,647.50. There- 


after, the seller filed a formal reparation complaint and a repara- 
tion award and order was issued in the amount of $66,647.50 on 


January 7, 1966 (PACA Docket No. 9998). This award was 
satisfied on February 15, 1966. 

8. During June and July 1965, respondent purchased from 
Growers Marketing Company, Cape Charles, Virginia, three lots 


of potatoes at the agreed purchase prices listed below. The seller 


shipped each lot in interstate commerce from Virginia to respond- 
ent at Lancaster, Pennsylvania, where each lot was accepted 
without complaint upon arrival. Payment of the agreed purchase 


price for each lot was due within 10 days after acceptance thereof. 
The transactions are set forth below: 

(a) Purchased June 29, 1965, one lot of potatoes at the 
agreed purchase price of $1,247.50, received July 1, 1965. 
Payment was due on or before July 11, 1965; 

(b) Purchased June 30, 1965, one lot of potatoes at the 
agreed purchase price of $820, received July 2, 1965. Pay- 
ment was due on or before July 12, 1965; and 
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(c) Purchased July 7, 1965, one lot of potatoes at the 
agreed purchase price of $2,432.50, received July 9, 1965. 
Payment was due on or before July 19, 1965. 

The total of the agreed purchase prices is $4,500. Payment was 
not received, and the seller filed a formal reparation complaint. 
A reparation award and order in this amount was issued on Feb- 
ruary 7, 1966 (PACA Docket No. 2-27). This award is unpaid. 

9. On or about July 1, 1965, respondent purchased from Curri- 
tuck Grain, Incorporated, Moyock, North Carolina, one lot of pota- 
toes at the agreed purchase price of $2,970. The seller shipped 


the potatoes in interstate commerce from North Carolina to re- 
spondent at Lancaster, Pennsylvania, where they were accepted 


without complaint on or about July 3, 1965. Payment was due on 
or before July 13, 1965. As of February 11, 1966, this amount 
remains unpaid. 

10. During July 1965, respondent purchased from L. J. Gunter, 
Atlantic, Virginia, three lots of potatoes at the agreed purchase 
prices set forth below. The seller shipped each lot in interstate 
commerce from Virginia to Lancaster, Pennsylvania, where each 


lot was accepted without complaint upon arrival. Payment for 
each lot was due within 10 days after acceptance thereof. The 


transactions are set forth below: 

(a) Purchased July 20, 1965, one lot of potatoes at the 
agreed purchase price of $255, received July 22, 1965; pay- 
ment was due on or before August 2, 1965; 

(b) Purchased July 26, 1965, one lot of potatoes at the 
agreed purchase price of $1,103.25, received July 28, 1965; 
payment was due on or before August 7, 1965; and 


(c) Purchased July 30, 1965, one lot of potatoes at the 
agreed purchase price of $320, received August 2, 1965; pay- 
ment was due on or before August 12, 1965. 


The tota] of all agreed purchase prices is $1,678.25. This sum 
has not been paid the seller. 


11. During July 1965, respondent purchased from Vernon C. 
Justice, Horntown, Virginia, 23 lots of potatoes at agreed purchase 


prices. The seller shipped each lot in interstate commerce from 
Virginia to respondent at Lancaster, Pennsylvania, where each lot 
was accepted without complaint or was accepted upon arrival 


after an agreed price adjustment was made. Payment for each 
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lot was due within 10 days after acceptance. The lots involved 
are set forth below: 


Date of Arrival and Acceptance Agreed Purchase Price 


7-14-65 $2,155.00 
7-14-65 2,460.00 
7-15-65 2,340.00 
7-15-65 1,780.00 
7-16-65 1,935.00 
7-16-65 2,200.00 
7-16-65 2,105.00 
7-17-65 2,250.00 
7-17-65 2,250.00 
7-17-65 2,090.00 
7-19-65 1,451.25 
7-20-65 1,293.75 
7-20-65 1,225.25 
7-20-65 1,425.00 
7-20-65 1,391.00 
7-21-65 1,025.75 
7-23-65 1,125.00 
7-27-65 220.00 
7-28-65 1,237.50 
7-28-65 687.50 
7-28-65 412.50 
7-28-65 1,210.00 
7-30-65 570.00 
7-31-65 343.75 
7-31-65 890.63 


The total of all agreed purchase prices, which includes adjust- 
ments allowed and made, is $36,073.88. By partial payments at 
various times, or by credit for freight, respondent reduced the 
balance due the seller to $22,562.88. No further payments being 
received, the seller filed a formal reparation complaint and a repa- 
ration award and order in the amount of $22,562.88 was issued 


on February 23, 1966 (PACA Docket No. 2-53). This award is 
unpaid. 


12. Between June 22 and August 3, 1965, respondent purchased 
from Harold C. Mount, Inc., Hightstown, New Jersey, 11 lots of 
potatoes at agreed purchase prices. The seller shipped each lot in 
interstate commerce from New Jersey to respondent at Lancaster, 
Pennsylvania, where each lot was accepted without complaint 
upon arrival. Payment for each lot was due the seller within 10 
days after acceptance. The lots involved are set forth below: 
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Date of Arrival and Acceptance Agreed Purchase Price 
6-22-65 $2,698.00 
6-23-65 2,794.00 
7- 2-65 2,640.00 
7- 2-65 665.00 
7- 3-65 1,099.00 
7- 7-65 2,826.25 
7-14-65 2,440.00 
7-14-65 2,460.00 
7-26-65 1,425.00 
7-29-65 1,006.88 
7-30-65 427.50 


The total of all agreed purchase prices is $20,481.63. By partial 
payments respondent paid the seller $13,527.38, leaving an unpaid 
balance due the seller of $6,954.25. No further payments being 
received, the seller filed a formal reparation complaint and a repa- 
ratien award and order in this amount was issued on February 
10, 1966 (PACA Docket No. 2-32). This award remains unpaid. 


13. On May 20 and May 21, 1965, respondent purchased from 
H. Smith Packing Corp., Mars Hill, Maine, two lots of potatoes 
for an agreed purchase price of $5,390. Both lots arrived on or 
about May 24, 1965, at which time adjustments in the purchase 
prices were agreed upon and respondent accepted without com- 
plaint the potatoes at an agreed purchase price of $4,007.40, less 
$54.15 credit due respondent, reducing the agreed balance to 
$3,953.25. In addition two other portions of these two shipments 
were handled by respondent on consignment, and with the seller’s 
consent, were diverted by respondent to another dealer on con- 
signment. Respondent realized net proceeds of $1,105.55 for the 
consigned portions of the load. The total due the seller for the 
agreed purchase prices and net proceeds is $5,058.80. By partial 
payment and by earned credits, respondent reduced the balance 
due the seller to $2,240.68 as of January 5, 1966. On January 11, 
1966, the seller advised us its claim against respondent was satis- 


fied. 


14. During July 1965, respondent purchased from Herman W. 
Stiles, Cape Charles, Virginia, 10 lots of potatoes at agreed pur- 
chase prices and one lot at an adjusted purchase price. The seller 
shipped each lot in interstate commerce from Virginia to respond- 
ent at Lancaster, Pennsylvania, where each lot was accepted 
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without complaint, except that the lot shown to have been adjusted 
was accepted after said adjustment, all as set forth below: 


Date of Arrival and Acceptance Agreed Purchase Price 
7-21-65 $1,290.00 
7-21-65 1,350.00 
7-21-65 441.00 
7-22-65 855.00 
7-22-65 817.00 
7-23-65 880.00 
7-24-65 840.00 
7-24-65 687.19 (Adjusted) 
7-24-65 700.00 
7-24-65 868.00 
7-26-65 376.00 


The total of all agreed and adjusted prices is $8,604.19, Re- 
spondent made a partial payment of $2,640, leaving an unpaid 
balance due the seller of $5,964.19. No further payment being re- 
ceived, the seller filed a formal reparation complaint in this 
amount and a reparation award and order in the amount of 
$5,964.19 was issued on February 14, 1966 (PACA Docket No. 
2-37). This award is unpaid. 


15. During January 1965, respondent purchased from Trio 
Farms, Bethlehem, Pennsylvania, five lots of potatoes at agreed 
purchase prices. Respondent accepted each lot without complaint 
and shipped each lot in interstate commerce to destinations out- 
side the state of Pennsylvania. The transactions involved are set 
forth below: 


Date of Arrival and Acceptance Agreed Purchase Price 
1-12-65 $1,837.35 
1-13-65 1,560.00 
1-13-65 1,720.00 
1-18-65 1,957.50 
1-25-65 1,668.30 


The total of all agreed purchase prices is $8,743.15. Respond- 
ent made a partial payment of $1,000 and earned credits for 
brokerage and freight of $1,537.90, leaving a balance due the seller 
of $6,205.25, which remained unpaid as of December 16, 1965. 


16. On June 22, 1965, respondent purdhased from Tyrrell 
Supply Company, Columbia, North Carolina, two lots of potatoes 
at agreed purchase prices totaling $5,276.80. The seller shipped 
the potatoes in interstate commerce from North Carolina to re- 
spondent at Lancaster, Pennsylvania, where they were accepted 
without complaint on or about June 24, 1965. Payment was due 
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the seller on or before July 6, 1965. No payment being received, 
the seller filed a formal reparation complaint, and a reparation 
award and order in the amount of $5,276.80 was issued on Janu- 
ary 13, 1966 (PACA Docket No. 2-2). This award is unpaid. 


17. By notice in writing, respondent was afforded the oppor- 
tunity, on January 7, 1966, to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to the allegations 
in this complaint. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 
The acts of respondent in failing to make full payment or make 
full payment promptly of the agreed purchase prices as set forth 
in Findings of Fact 3 through 16 constitute repeated and flagrant 


violations of Section 2 of the Act (7 U.S.C. 499b), for which his 
license should be revoked. 


PROPOSED ORDER 
Effective thirty (30) days after the date hereof the respondent’s 
license under the Perishable Agricultural Commodities Act is 


hereby revoked. 


(No. 10,666) 


J. R. LAPOINTE & SON v. SIDNEY NEWMAN & Co., INc. PACA 
Docket No. 9977. Decided June 20, 1966. 


Stay order vacated 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER VACATING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued May 5, 1966, awarding reparation to complainant against 
respondent. On May 13, 1966, the order of May 5 was stayed and 
respondent was given until June 24, 1966, within which to file a 
petition for reconsideration of such order. Respondent has, in 
effect, informed us that a petition for reconsideration will not be 
filed in this proceeding. Accordingly, the stay order of May 13 is 
hereby vacated, and the order of May 5, 1966, is hereby reinstated, 
except that the reparation awarded therein shall be paid within 30 
days from the date of this order. 
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(No. 10,667) 


ALEXANDER ANASKY v. WM. N. FEINSTEIN & Co., INC. PACA 
Docket No. 2-40. Decided June 21, 1966. 


Breach of contract not established—Acceptance—Diversion—Liability 


“Where respondent failed to prove complainant breached contract in shipment 
of potatoes accepted and diverted by respondent to West Indies, where 
shipment became watersoaked on board ship, respondent liable for 
contract price. 


Scheinberg, Wolf, Lapham & DePetris, of Riverhead, N. Y., for complainant. 
Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $930 in connection with 
a shipment of potatoes in foreign commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respondent. 
A copy of the report of investigation was also served upon com- 
plainant. Respondent filed an answer to the complaint. 

Since the amount involved in this proceeding does not exceed 
$1500, the issues were submitted in accordance with the shortened 
procedure provided in the Rules of Practice (7 CFR 47.20). 
Pursuant to such procedure, the parties were given an opportunity 
to submit additional evidence in support of their respective posi- 
tions by means of verified opening and answering.-statements. 
Neither party submitted any additional evidence and neither 
filed a brief. 


FINDINGS OF FACT 
~~ 


1. Complainant is a partnership composed of Alexander Anasky 
and Jennie P. Anasky, doing business as Alexander Anasky, whose 
address is Main Road, Calverton, Long Island, New York. 


2. Respondent, Wm. N. Feinstein & Co., Inc., is a corporation 
whose address is 81 Warren Street, New York, New York. At 
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the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about February 16, 1965, contemplating shipment in 
foreign commerce, complainant, by oral contract, sold to respond- 
ent 200 100-pound sacks of U.S. No. 1, Size A, Long Island Kat- 
ahdin potatoes, at the agreed price of $4.65 cwt., for a total in- 
voice price of $930, delivered Brooklyn Pier. 


4. The contract between the parties was negotiated by L. A. 
Withington & Co., Inc., a broker, who issued a confirmation, in- 
cluding shipping instructions. 


5. On February 17, 1965, complainant shipped from loading 
point in the State of New York to respondent at Brooklyn Pier 1, 
Booth Line, Brooklyn, New York, 200 sacks of Katahdin potatoes. 


6. Upon arrival of the potatoes at the Brooklyn Pier, respond- 
ent accepted them and shipped the potatoes on the S.S. Sheridan 
to Lake’s New Market, St. John’s, Antigua, West Indies. 


7. Respondent has not paid complainant the purchase price of 
the potatoes, or any part thereof. 


8. An informal complaint was filed on October 14, 1965, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


It is difficult to determine from respondent’s answer just what 
its position is in this case. Respondent admits the purchase and 
sale as alleged, and also admits that complainant has not been paid 
the purchase price. Respondent states that complainant has been 
advised that a claim has been filed against the Booth Steamship 
Company for damages in the amount of $1,432.80, the invoice 
price of the potatoes to the consignee in Antigua, and that re- 
spondent would await the “out-turn” of this claim before settling 
with complainant. A statement by the broker attached to the 
report of investigation as Exhibit 3 indicates that the potatoes 
were ordered dumped by the Sanitary Department because the 
entire shipment was watersoaked, upon arrival at Antigua. 


Respondent, referring specifically to paragraph 7 of the com- 
plaint alleging that upon arrival of the potatoes at destination, 
respondent accepted the commodity in compliance with the con- 
tract, but has failed to pay the agreed purchase price, avers that 
“delivery of the potatoes as stipulated was not in compliance with 
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the contract, since we have never received any certificate as- 
certaining that U.S. #1 Size A potatoes were delivered.” Re- 
spondent does not deny accepting the potatoes, but infers that 
complainant has not shown that it delivered potatoes meeting 
contract specifications. 


Since respondent accepted the potatoes without complaint, it 
is liable to complainant for the contract price thereof subject to 
its right to damages for any established breach of the contract 
on the part of complainant. Respondent contends that the potatoes 
were not suitable for export and were not the grade specified. 
Since respondent has submitted no evidence in substantiation of 
any of its statements and contentions in connection with the 
transaction between the parties, and has failed to establish any 
breach of the contract by complainant, we conclude that respond- 
ent’s failure to pay the purchase price of the potatoes is in vio- 
lation of Section 2 of the Act. Complainant should be awarded 
reparation against respondent in the amount of $930, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $930, with interest thereon at the 
rate of 6 percent per annum from March 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,668) 


K & M PoTATo Co. v. Hy. C. HOLLMANN PRODUCE COMPANY and 
J. D. HAMILTON FRuIT Co. PACA Docket No. 9844. Decided 
June 21, 1966. 


Petition for reconsideration dismissed 


As the order of April 25, 1966, is supported by the evidence and the law 
applicable thereto complainant’s petition for reconsideration is dis- 
missed. 

= 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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an order was issued on April 25, 1966, dismissing the complaint as 
to both respondents, and dismissing the counterclaim filed by 
respondent Hy. C. Hollmann Produce Company. Copies of the 
order were served upon all parties. A timely petition for recon- 
sideration was filed by complainant, requesting that the order of 
April 25, 1966, be set aside and a new order issued based upon 
the matters set forth in the petition. A stay order was issued on 
May 17, 1966, pending the issuance of a further order in the pro- 
ceeding. 


Complainant has assigned no specific error or errors in our 
order of April 25, 1966. After quoting from several paragraphs 
of the order, complainant “invites” the Secretary’s attention to 
several exhibits attached to the complaint and attempts to explain 
and/or evaluate this evidence. For example, complainant makes 
a point that Exhibit 5, a telegram sent to complainant by the rail- 
road agent at St. Louis, stating that the shipment had been re- 
jected on account of condition and requesting complainant to 
“advise disposition,” was not received until July 2, 1964, the 
third day after arrival. Complainant states, in effect, that this was 
the first “formal rejection” that complainant had received. The 
evidence shows that respondent Hollmann promptly notified the 
associate broker at St. Louis of rejection on June 29, the date of 
arrival, that this information was passed on to broker J. D. 
Hamilton Fruit Co., who in turn notified complainant of rejection. 
Complainant’s claim, in paragraph (f) of his petition, that he 
was unable to avail himself of the market price of $7.50 per 100- 
pound sack at St. Louis on June 29, June 30, July 1 and July 2 
because he did not receive formal rejection of the shipment until 
late in the day on July 2, 1964, is without merit, since the evidence 
shows that complainant had actual knowledge of the rejection on 
June 29, the date of arrival. 


Even if the matters pointed out and argued by complainant in 
its petition were factual and persuasive, complainant could not be 
awarded damages on the basis of the record since he failed to 
submit sufficient evidence to establish with any degree of accuracy 
or certainty the damages he sustained as a result of respondent 
Hollmann’s rejection of the potatoes. 


We conclude that the order of April 25, 1966, is supported by 
the evidence and the law applicable thereto. Accordingly, the 
complainant’s petition is dismissed without prior service upon 
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respondents. The stay order of May 17, 1966, is vacated and the 
order of April 25, 1966, is reinstated. 


Copies of this order shall be served upon the parties. 


(No. 10,669) 


In re DIXIE CENTRAL PRODUCE COMPANY. PACA Docket No. 2- 
58. Decided June 24, 1966. 


Failure to pay promptly—Violation of records requirements— 
Suspension of license—Consent 


Respondent consented to the issuance of an order suspending its license for 
a period of 30 days for repeated and flagrant violations of the act in 
failing to pay promptly for numerous shipments of commodities and for 
violation of the act in failing to keep records that fully disclose all 


transactions in its business under the act. 


Miss Daphne M. Anderson for complainant. 
Mr. William K. Easterling, of Columbia, S. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on February 24, 1966, by the 
Director, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated Section 2 of the act, by failing to make full payment promptly 
of the agreed purchase prices for perishable agricultural commod- 


ities received by it in interstate and foreign commerce, and vio- 
lated Section 9 of the act by failing to prepare, maintain and pre- 
serve such accounts, records and memoranda as would fully and 
correctly disclose all transactions involved in its business. 


Respondent filed an answer on June 16, 1966, admitting all of 
the allegations of the complaint. Respondent*s answer also waived 
oral hearing; waived the preparation of a Hearing Examiner’s 
report, the filing of exceptions thereto, and oral argument before 


the Secretary; and waived the provisions of Section 10 of the act 


with respect to the requirement of a 10-day period before an 
order can take effect; and consented to the issuance of an order 
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suspending respondent’s license for 30 days. Respondent’s admis- 
sions and consent to the issuance of such an order were condi- 


tioned upon said suspension becoming effective on July 1, 1966. 
Complainant has filed a consent to the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Dixie Central Produce Company, is a South 


Carolina corporation whose address is State Farmers Market, 
P. O. Box 507, Columbia, South Carolina. 


2. Pursuant to the licensing provisions of the act, License No. 
145728 was issued to respondent on June 9, 1953, has been re- 
newed annually, and presently is in effect. The officers, directors 
and stockholders of more than 10 percent of the stock of respond- 
ent corporation are: Andrew Saranto Trakas, president and 
owner of 20 percent of the stock; Sam Andrew Trakas, secretary- 
treasurer and general manager, and owner of 31 percent of the 
stock; Peter Andrew Trakas, vice president and owner of 12 per- 
cent of the stock; and Chris Peter Leventis, director and owner 
of 20 percent of the stock. 


3. During the period February 1961 through October 1965, re- 


spondent purchased, and accepted without complaint, 82 lots of 
perishable agricultural commodities from 28 shippers, in inter- 
state or foreign commerce, but failed to make full payment 
promptly of the agreed purchase prices therefor. Full payment for 
such produce was not completed until from one to 13 months after 
payment was due. The details of these transactions are listed 
below: 


Extent of 
Delay in 
Payment 
(Approxi- 
mated 


to Nearest 
Month) 


Date 


Quantity Payment Amount 


& Commodity Due Owed 


Shipper 


The Connecticut 


Potato Farmers 
Cooperative Ass’n. 
Rockville, Conn. 
Melvin W. Bright, 
Elizabeth City, 
North Carolina 


Robert L. Berner 
Co., Chicago, Il. 


670 pkgs. potatoes 


680 pkgs. potatoes 
650 pkgs. potatoes 


700 sx. potatoes 


175 pkgs. mxd. veg. 
228 pkgs. mxd. veg. 


2-16-61 $ 585.00 
3-23-61 612.00 
4-11-61 585.00 


7-11-61 829.50 


8- 3-61 
10-27-61 


3 months 
2 months 
1 month 


6 months 


8 months 
6 months 





Shipper 


Berwick Vegetable 
Cooperative, 
Berwick, Pa. 


Farmers Exchange, 
Inc., Onley, Va. 
” 


Hybels Produce 
Company, Inc., 
Kalamazoo, Mich. 


” 
” 


” 


Mendelson-Zeller 
Co., Inc., San 
Francisco, Calif. 


Blue Goose Growers, 


Inc., Fullerton, Calif. 


Vande Bunte 
Brothers, Inc. 
Hudsonville, Mich. 


C. L. Fain Company, 


Inc., Forest Park, Ga. 


Perez Brothers, 
Crow’s Landing, Cal. 


Crown Orchard 

Company, 

Batesville, Va. 
” 





Quantity 
& Commodity 


670 pkgs. potatoes 
1,415 pkgs. potatoes 
1,320 pkgs. potatoes 
700 pkgs. potatoes 
660 pkgs. potatoes 
700 pkgs. potatoes 
340 pkgs. potatoes 
725 pkgs. potatoes 
650 pkgs. potatoes 
350 pkgs. potatoes 
330 pkgs. 
350 pkgs. 
450 pkgs. 
350 pkgs. 
325 pkgs. 
320 pkgs. 


1,350 lugs grapes 


onions 
onions 
onions 
onions 
onions 
onions 


350 ctns. lemons 
500 ctns. lemons 


100 pkgs. mxd. veg. 
90 pkgs. mxd. veg. 
100 pkgs. celery 
240 pkgs. mxd. veg. 
150 pkgs. mxd. veg. 
160 pkgs. mxd. veg. 
335 pkgs. mxd. veg. 


340 pkgs. mxd. fruits 
and veg. 
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Date 


Due 


3-24-62 
3-27-62 
4-16-62 
4-19-62 
7-29-63 
7-30-63 
7-30-63 
7-30-63 
8- 1-63 
8- 1-63 
10- 5-63 
10-14-63 
10-18-63 
10-26-63 
11-23-63 
12-12-63 


12-19-63 


5-22-64 
6- 5-64 


8-27-64 
8-31-64 
9- 4-64 
9-10-64 
9-12-64 
9-17-64 
9-28-64 


8-13-64 


380 crates cantaloupes 9- 4-64 


279 
257 


apples 
apples 
apples 
apples 
apples 
apples 
apples 
apples 
apples 


pkgs. 
pkgs. 


268 pkgs. 
300 
253 
290 
275 
298 
252 


pkgs. 
pkgs. 
pkgs. 
pkgs. 
pkgs. 
pkgs. 


9-10-64 
9-14-64 
9-17-6% 
9-21-64 
9-24-64 
9-28-64 
10- 2-64 
10- 3-64 
10- 5-64 


Payment Amount 


Owed 


$662.25 
636.05 
633.60 


612.50 
973.50 
1,032.50 
1,054.00 
1,123.75 
870.00 
875.00 


561.00 
612.50 
787.50 
612.50 
650.00 
672.00 


2,700.00 


897.50 
1,350.00 


270.00 
226.50 
337.50 
791.50 
444.00 
441.50 
928.00 


1,350.05 


1,360.50 


1,542.75 
1,127.50 
1,040.00 
1,107.00 

910.50 
1,065.00 
1,156.50 
1,194.50 

882.00 







Extent of 
Delay in 
Payment 

(Approxi- 

mated 


to Nearest 


Month) 


4 months 
3 months 
3 months 


3 months 
5 months 
5 months 
5 months 
5 months 
5 months 
5 months 


3 months 
3 months 
3 months 
3 months 
2 months 
1 month 


2 months 


2 months 
2 months 


11 months 
11 months 
11 months 
11 months 
11 months 
10 months 
10 months 


7 months 


3 months 


4 months 
4 months 
4 months 
4 months 
4 months 
4 months 
6 months 
6 months 
6 months 





Shipper 


Saginaw Bay Potato 
Cooperative, Inc., 
Munger, Mich. 


Moore & Dorsey, 
Inc., Berryville, Va. 


Quality Produce 
(Exeter), Ltd., 
Exeter, Ont., Can. 
Bennett & Mount 
Potato Co., Inc., 
Highstown, N.J. 


Dixon & Tom-A-Toe 
Companies, Inc., 
Raleigh, No. Car. 


Indian River City 
Packing House, Inc., 
Indian River City, 
Fla. 


”? 


Perrine Tomato 
Growers, Perrine, 
Fla. 


” 


Lonsdale & Company, 
Lethbridge, Alb., 
Canada 


Eastern Potato 
Dealers, Aquebogue, 
Nt. 


J. C. Strickland Co., 
Lakeland, Fla. 


McAllen Fruit, 
Vegetable and Gin 
Co:, Inc., McAllen, 
Tex. 


Leo Young, Inc., 
Boston, Mass. 
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Quantity 


& Commodity 


740 sx. potatoes 
660 sx. potatoes 


268 ctns. 
300 ctns. 
100 pkgs. 
100 pkgs. 
150 pkgs. 


2 lots potatoes 


apples 
apples 


rutabagas 
rutabagas 
rutabagas 


100 pkgs. tomatoes 
130 pkgs. tomatoes 
130 pkgs. tomatoes 


400 pkgs. 
400 pkgs. 
402 pkgs. 
400 pkgs. 
400 pkgs. 
40 pkgs. 
300 pkgs. 
300 pkgs. 
300 pkgs. tomatoes 
200 boxes and 400 
sx. potatoes 
250 sx. potatoes 


8,400 pkgs. potatoes 
698 pkgs. potatoes 
800 pkgs. potatoes 


citrus 
citrus 
citrus 
citrus 
citrus 


mxd. 
mxd. 
mxd. 
mxd. 
mxd. 


tomatoes 
tomatoes 
tomatoes 


700 
820 


650 


. potatoes 
. potatoes 


. onions 


. potatoes 


Date 
Payment 


Due 


9- 8-64 
9-17-64 


10-22-64 
10-24-64 


11- 6-64 
11- 6-64 
1-14-64 


12- 3-64 


12-17-64 
12-26-64 
1- 2-65 
12-24-64 
1- 4-65 
1-14-65 
1-25-65 
3- 8-65 
1-21-65 
2- 1-65 
2- 9-65 
2-25-65 
2- 8-65 


3- 1-65 


2- 8-65 
2-11-65 
2-16-65 


3- 9-65 
3-15-65 


4-19-65 


Amount 


Owed 


$1,332.00 
1,188.00 


1,139.00 
1,173.00 


185.00 
190.00 
285.00 


2,135.00 


420.00 
531.70 
442.00 


800.00 
960.00 
1,124.75 
857.65 
1,014.54 
160.00 
1,095.00 
945.00 
845.00 


4,220.00 


1,950.00 


1,836.00) 
2,450.00) 
2,000.00) 


1,627.50 


1,961.00 
1,450.00 


2,252.10 


913 


Extent of 
Delay in 
Payment 
(Approxi- 
mated 
to Nearest 
Month) 


4 months 
7 months 


1 month 
1 month 


3 months 
3 months 
1 month 


3 months 


5 months 
4 months 
4 months 


13 months 
13 months 
13 months 
12 months 
11 months 
5 months 
5 months 
5 months 
4 months 


9 months 


8 months 
$2,450.00 
Unpaid 
as of 
2-24-66 
3 months 
3 months 


3 months 


2 months 








Shipper 
Mendelson-Zeller 
Co., Inc., San 
Francisco, Calif. 
Murlas Brothers 
Company, Chicago, 
Ill. 


C. L. Fain Company, 
Forest Park, Ga. 


Hansen Fruit & 
Cold Storage Co., 
Yakima, Wash. 


Quantity 
& Commodity 


480 sx. potatoes 
480 sx. potatoes 


1 carload potatoes 
1 carload potatoes 
1 carload potatoes 


344 pkgs. mxd. 
fruit and veg. 
250 pkgs. mxd. 
fruit and veg. 
384 pkgs. mxd. 
fruit and veg. 


840 boxes pears 
and apples 
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Date 
Payment 


9-10-65 
9-14-65 


9-16-65 


11-15-65 


Amount 
Owed 


$2,808.00 
2,410.66 


2,335.99) 
1,831.99) 
1,111.99) 
1,550.00) 
1,156.50) 
1,536.75) 


3,525.00 







Extent of 
Delay in 
Payment 
(Approxi- 
mated 

to Nearest 
Month) 

4 months 
3 months 


$3,463.64 
Unpaid 
as of 
2-24-66 
$2,243.00 
Unpaid 
as of 
2-24-66 


$1,762.50 

Unpaid 
as of 

2-24-66 


4. During the periods from September 20, 1957, through April 
15, 1958; April 27, 1962, through June 21, 1963; and January 23, 
1964 through March 30, 1964, respondent failed to prepare, main- 
tain and preserve such accounts, records and memoranda as would 
fully and correctly disclose all transactions involved in its busi- 
ness, as required by Section 9 of the act, as follows: 


(a) Beginning on or about September 20, 1957, and end- 

ing on or about April 15, 1958, respondent did not maintain a 

_ receiving record for shipments or produce received by truck; 

further respondent did not assign lot numbers to shipments 

of produce to be sold for the account of another, nor to similar 
lots of purchased produce being handled at the same time; 


(b) Beginning on or about April 27, 1962,.and ending on or 
about June 21, 1963, respondent did not maintain a receiving 
record for shipments of produce received by truck or for pur- 
chases of produce from local sources; further respondent did 
not assign lot numbers to purchased shipments of produce 
which it had to recondition and for which the shipper would 
be charged with shrinkage or loss; and 


(c) Beginning on or about January 23, 1964, and ending 


on or about March 30, 1964, respondent did not maintain a 
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receiving record for truck shipments that was complete in all 
details, in that it did not contain the truck license number and 
the driver’s name or the name of the trucking firm. 


5. By notice in writing, respondent was afforded the oppor- 
tunity on various occasions, to demonstrate or achieve compliance 
with all lawful requirements of the act relating to the allegations 
contained in the complaint, but it failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respondent 
has repeatedly and flagrantly violated Section 2 of the act (7 
U.S.C. 499b), as defined by the Regulations issued pursuant 
thereto (7 CFR 46.2(aa) (5)). By reason of the facts set forth 
in Finding of Fact 4, respondent violated Section 9 of the act 
(7 U.S.C. 499i), and the Regulations issued pursuant thereto, 
namely, Sections 46.15, 46.16, and 46.17, (7 CFR 46.15, 46.16, 
and 46.17), in effect during the period September 20, 1957 
through April 15, 1958; Sections 46.13, 46.17, and 46.19 (7 
CFR 46.13, 46.17, and 46.19), in effect during the period April 
27, 1962 through June 21, 1963; and Sections 46.14 and 46.18 
(7 CFR 46.14 and 46.18), in effect during the period January 23, 
1964 through March 30, 1964. Respondent filed an answer in 
which it admitted these facts, waived oral hearing, and consented 
to the suspension of its license for 30 days, such suspension to 
become effective on July 1, 1966. Respondent also waived the 
preparation of a Hearing Examiner’s report, the filing of excep- 
tions thereto, and oral argument before the Secretary, and waived 
the provisions of Section 10 of the act with respect to the effec- 
tive date of the order. By reason of these waivers and in view of 
the fact that respondent subsequently has paid all of the accounts 
listed as unpaid in Finding of Fact 3, complainant has recom- 
mended that such an order be issued. Accordingly, pursuant to 
Section 47.26(b) of the Rules of Practice (7 CFR 47.26(b)), 
such an order should be issued. 


ORDER 


Effective July 1, 1966, respondent’s license under the act is 
suspended for a period of 30 days. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 10,670) 


BEN VASQUEZ PRODUCE v. SAM PETRO PropucE. PACA Docket No. 
2-34. Decided June 28, 1966. 


Interstate commerce—Acceptance—Liability 


Where complainant proved sales to respondent, respondent liable for contract 
price of those commodities established to have been in interstate com- 
merce. 


Mr. M. Michael Gordon, of Houston, Tex., for complainant. 
Mr. Billy C. Powell, of Houston, Tex., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $373 in connection with 
transactions involving shipments of perishable agricultural com- 
modities in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of the 
report of investigation was also served upon counsel for complain- 
ant. An unverified answer was filed by respondent’s counsel on 
behalf of respondent, in which it is stated that respondent denies 
there was a transaction between complainant and respondent. 
It is also stated in the answer that if there was a purchase of 
merchandise, it was an intrastate transaction as distinguished 
from an interstate transaction. . 


Inasmuch as the amount involved in this proceeding does not 
exceed $1,500, the issues were submitted in accordance with the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20). Pursuant to such procedure, complainant filed an open- 
ing statement and also submitted a brief. Respondent was given 
an opportunity to submit evidence in support of his position, but 
failed to do so. 
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FINDINGS OF FACT 


1. Complainant is an individual, Ben Vasquez, doing business 


as Ben Vasquez Produce, whose address is 519 Service Street, 
Houston, Texas. 


2. Respondent is an individual, Sam Simon Petro, doing busi- 
ness as Sam Petro Produce, whose address is P. O. Box 2941, 
Houston, Texas. At the time of the transations involved herein, 
respondent was licensed under the Act. 


3. On or about February 9, February 10, and April 5, 1965, in 
the course of interstate commerce and by oral contracts, com- 
plainant sold to respondent quantities of Bell peppers, eggplant, 
cucumbers, and tomatoes which had been received by complain- 
ant from the State of Florida. These commodities were sold at 
various prices, totalling $348. On April 5, 1965, complainant also 
sold respondent certain cabbage that had been grown in the State 
of Texas, for a total price of $25. 







4. Respondent accepted the commodities upon delivery, but 
has failed to pay complainant the purchase prices or any part 
thereof. 









5. The formal complaint was filed on August 19, 1965, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 














Respondent’s answer consisted of a letter from his attorney and 
is not sworn to, but merely states that respondent denies the 
transactions and claims if there were purchases of commodities 
from complainant, they were intrastate transactions. This latter 
contention is without merit. (See Finding of Fact 3, above). 


Complainant’s sworn complaint and attached exhibits and his 
verified opening statement support his position in this case. We 
conclude that complainant has sustained his burden of proof. In 
his opening statement, complainant acknowledges that the cabbage 
listed on the invoice of April 5, 1965, was grown in Texas, did 
not move in interstate commerce, and should be deleted from com- 
plainant’s claim. The amount of this item is $25 and should be 
deducted from the $373 claimed in the complaint, leaving a 
balance due and owing from respondent to complainant of $348. 
We conclude that respondent’s failure to pay the purchase prices 
of the commodities in question is in violation of Section 2 of the 
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Act. Complainant should be awarded reparation in the amount 
of $348, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $348, with interest thereon at 
the rate of 6 percent per annum from May 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,671) 


GRIFFIN & BRAND OF MCALLEN, INC. v. KAPLAN’S FRUIT & PROD- 
UCE Co., INc. PACA Docket No. 2-18. Decided June 28, 1966. 


Suitable shipping condition—Breach—Damages 


Where respondent proved that strawberries purchased from complainant 
were abnormally deteriorated upon arrival, respondent entitled to dam- 
ages for complainant’s breach of warranty of suitable shipping con- 
dition. 


Complainant pro se. 
Levine, Hirsch & Levine, of Beverly Hills, Cal., for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $1,049.82 in connection with a transaction involving a ship- 
ment of strawberries in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed in the complaint does not 
exceed $1,500, the evidence in this case is submitted under the 
shortened procedure provided in the rules of practice, 7 CFR 
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47.20. Pursuant to this procedure, respondent filed an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Griffin & Brand of McAllen, Inc., is a corpora- 
tion whose address is P. O. Box 1840, McAllen, Texas. 


2. Respondent, Kaplan’s Fruit & Produce Co., Inc., is a corpora- 
tion whose address is 762 Market Street, Los Angeles, California. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about February 19, 1965, in the course of interstate 
commerce, complainant, acting through its agent, George Beridon, 
of the Louisiana Strawberry and Vegetable Distributors, Inc., 
sold to respondent, through its agent, Ernie Zaferis, 300 flats of 
Mexican solano strawberries, at an agreed price of $4 per flat, 
f.o.b. McAllen, Texas. These berries were part of a shipment 
billed out of Zamora, Mexico, on February 18, 1965, which had 
arrived in McAllen on February 19. 


4. Following the sale set forth above, complainant, on February 
19, 1965, loaded 300 flats of strawberries into a truck furnished 
by respondent. In addition to the strawberries, a quantity of 
citrus was also loaded onto the truck, after which the shipment, 
on February 19, was billed out of McAllen, Texas, to respondent 
at Los Angeles, California. 


5. The berries involved herein arrived at respondent’s place of 
business in Los Angeles on February 22, and were federally in- 
spected, for condition only, the following morning at 8:30 a.m. 
The results of that inspection, in relevant part, are as follows: 


“Where Inspected: 762 Market Court 


“Products Inspected: Strawberries in cartons branded 
‘Trophy Brand Griffin & Brand, McAllen, Texas. Grown in 
Mexico...’ Applicant states 300 cartons. 


“Condition of load: Stacked on floor at above address. 


‘se * * 


“Temperature of product: Not taken. 


“Condition: Stock mostly ripe and firm. From 34 to 50%, 
average 40% decay, mostly Gray Mold Rot, some Rhisopus 
Rot in various stages of development.” 
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Respondent received notice of the inspection results and at 5:12 


p.m. on February 23, dispatched the following telegram to com- 
plainant: 


“300 STRAWBERRIES RECEIVED... FEBRUARY 22ND, 
1965. FEDERAL INSPECTION SHOWS 40 PERCENT 
DECAY. NONCOMPLIANCE WITH CONTRACT. WILL 
HANDLE FOR YOUR ACCOUNT.” 


6. Respondent disposed of the subject berries and remitted 
$150.18 to complainant as proceeds from the sales. In the account 
sales rendered to complainant, dated February 27, 1965, respond- 
ent showed 153 of the 300 flats had been lost in sorting. 


7. Complainant had originally invoiced respondent on Febru- 
ary 19, 1965, for the 300 flats of berries at $4 per flat, f.o.b. Mc- 
Allen, or a total of $1,200. After receipt of the $150.18 remitted 
by respondent, complainant issued a corrected invoice on March 


15, 1965, showing a balance due from respondent in the sum of 
$1,049.82. 


8. The formal complaint was filed on October 26, 1965, which 


was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Respondent does not deny its acceptance of the strawberries 
involved herein, but takes the position that it is liable to com- 
plainant only as a consignee in connection therewith. The burden 
of proving the consignment, and of showing that it superseded 
and replaced the f.o.b. sales contract of February 19, by a pre- 
ponderance of the evidence, rests upon respondent as the moving 
party. Ralph Samsel Company v. L. Gillarde Sons Company, 19 
A.D. 374 (1960). 


Respondent apparently takes the position that its wire of Feb- 
ruary 23 to complainant, reproduced in relevant part in Finding 
of Fact No. 5, was sufficient to alter the nature of the agreement 
between the parties, changing it from one of sale to a consignment. 
Complainant, however, does not appear to have agreed that the 
berries were to have been handled by respondent on consignment, 
for it continued to invoice respondent on the basis of the f.o.b. 
sales price, even after its receipt of respondent’s wire. (See Find- 
ing of Fact No. 7). In the absence of evidence of complainant’s 
assent to a consignment, we are of the opinion that respondent 






























GRIFFIN & BRAND v. KAPLAN’S 921 
Cite as 25 A.D. 918 





has failed to sustain its burden of proof in this respect, and con- 
clude that respondent’s acceptance of the fruit was pursuant to the 
contract of sale made with complainant on or about February 19. 


Respondent’s acceptance of the strawberries involved herein 
renders it liable to complainant for the agreed f.o.b. contract 
price, less provable damages—if any—sustained by respondent 
as the result of any breach of contract on the part of complainant. 
United Packing Co. v. Connecticut Celery Co., 16 A.D. 810 (1957). 
Respondent in its answer alleges, in effect, a breach of the war- 
ranty of suitable shipping condition by complainant in connection 
with this f.o.b. transaction, on the ground that the strawberries 
were abnormally deteriorated on arrival at contract destination 
in Los Angeles. 


















In Section 46.43(i) of the regulations, “F.o.b.”’ is defined as 
meaning that the produce quoted or sold is to be placed free on 
board the car or other agency of the through land transportation 
at shipping point, in suitable shipping condition (7 CFR 
46.43(i)). “Suitable shipping condition,” in relation to direct 
shipments, means that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon 
between the parties (7 CFR 46.43(j) ). 




















As the moving party claiming that the strawberries were ab- 
normally deteriorated on arrival at contract destination, in breach 
of the warranty of suitable shipping condition, the burden rests 
upon respondent to establish such breach by a preponderance of 
the evidence. Sweetheart Fruit & Melon Garden v. Hub City Prod- 
uce, 25 A.D. 248 (1966). Respondent points to the results of the 
Federal inspection made of the strawberries on February 23 as 
substantiating its claim of complainant’s breach. In addition, re- 
spondent relies on a statement signed by the driver of the truck in 
which the berries were hauled, that the berries were in a decayed 
condition when loaded onto his truck and that he (the driver) 
was picking out moldy berries during the loading process. Re- 
spondent in its answer also alleges that the Gray Mold Rot found 
in the berries at Los Angeles resulted from wounds inflicted on 
the berries during harvesting and packing. 


Complainant’s evidence, consisting of its verified complaint and 
attached exhibits, contains nothing to rebut or impeach respond- 
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ent’s evidence concerning the condition of the strawberries either 
at loading point or at contract destination. Respondent’s evidence 
likewise is unaffected by the contents of the Department’s report 
of investigation, which report is automatically a part of the evi- 
dence in this proceeding. On the basis of the record before us, 
therefore, we conclude that respondent has sustained its burden 
of proving that the subject strawberries were abnormally deterio- 
rated on arrival at Los Angeles, in breach of the warranty of 
suitable shipping condition. 


The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference between 


the value of the goods actually delivered at the time and place of 
delivery to the buyer, and the value the goods would have had at 
that time if they had met contract specifications. Peru Orchards 
Company, Inc. v. Economy Produce Company, 23 A.D. 325 (1964). 
The actual market value of goods delivered may be evidenced by 
the resale price when such goods are resold by the buyer in a 


prompt and reasonable manner. Kirby & Little Packing Co. v. 
United Fruit & Produce Co., 16 A.D. 1066 (1957). In the instant 
case the resale appears to have been promptly and properly made, 
resulting in gross proceeds of $413.75, which we accept as repre- 
senting the value of the berries actually received at Los Angeles 
by respondent. With respect to the value the shipment would have 
had if it had met contract requirements, there being no other 
evidence available, we will accept as indicative of such value the 
f.o.b. contract price of $1,200, plus freight charges to destination, 
$95, or a total of $1,295. The difference between this figure, $1,295, 
and the figure representing the value of the berries actually de- 
livered to respondent, $413.75, is $881.25, which, when added to 
the allowable resale expenses of $96.51, gives us a total of $977.76, 
which is the amount of the damages suffered by respondent as 
the result of complainant’s breach. This amount should be sub- 
tracted from the f.o.b. contract price of $1,200, leaving a balance 
of $222.24. Respondent has paid $150.18 to complainant in con- 
nection with this transaction, which sum should also be deducted 


from the balance of $222.24, leaving $72.06. Respondent’s failure 
to pay this sum is in violation of section 2°of the act, for which 
reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $72.06, with interest thereon 
at the rate of 6 percent per annum from April 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,672) 


JOSEPH OSCOLA v. BOSTON TOMATO Co., INC. PACA Docket No. 
9994. Decided June 29, 1966. 


Agent—Unauthorized payment of disputed amount—Local custom— 
Misbranding—Dismissal 


Where agent paid seller disputed amount without authority of principal and 
not within time prescribed by local custom, agent not entitled to reim- 
bursement from principal and complaint dismissed. Seller breached 
contract by misbranding weight on cartons of tomatoes and the resulting 


damages approximated the disputed amount withheld by principal in 
making payment. 


Complainant pro se. 
Aloisi & Aloisi, of Boston, Mass., for respondent. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
the shipment of a truckload of tomatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer. Since the amount claimed is less 
than $1,500, the issues are submitted under the shortened pro- 
cedure provided in the rules of practice (7 CFR 47.20). Pursuant 
to such procedure, respondent filed an answering statement. Com- 
plainant did not Submit any further evidence, though he was 
afforded an opportunity to do so. No briefs were filed. 
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FINDINGS OF FACT 


1. Complainant is an individual, Joseph Oscola, whose address 
is P. O. Box 1510, Pompano Beach, Florida. 


2. Respondent is a corporation, Boston Tomato Co., Inc., whose 
address is 358 Congress Street, Boston, Massachusetts. At the 


time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about January 25, 1965, in the course of interstate 
commerce, respondent, by telephone, instructed complainant to 
purchase for respondent’s account 1,100 20-lb. cartons of vine- 
ripe tomatoes, of various specified sizes and grades. Pursuant to 
these instructions, complainant purchased, on behalf of respond- 
ent, 1,100 cartons of tomatoes from G. E. Jones Farms, Inc. of 
Deerfield Beach, Florida, for a total contract price of $2,112.50. 


4. On or about January 25, 1965, the tomatoes were shipped 


from Deerfield Beach, Florida, to respondent corporation, which 
accepted them upon arrival in Boston, Massachusetts. A Federal- 
State inspection showed that, at shipping point, the tomatoes met 


the grades specified in the contract. 


5. Federal inspection in Boston on January 28, 1965, showed 
that 42% of the boxes, which were marked “20 lbs. Net,’’ were 


underweight. Respondent immediately complained to the Depart- 
ment, which notified G. E. Jones Farms, Inc. that this excessive 


short weight constitutes a misbranding violation of the act, and 
that it would be necessary for the receiver, respondent herein, ‘“‘to 


repack to correct weight or obliterate incorrect markings verified 
by local inspector.” 


6. Respondent reweighed and repacked the entire shipment 
before reselling the tomatoes. 


7. Respondent has paid $1,051 out of the total contract price 
of $2,112.50. Respondent paid brokerage fees of $110, plus inter- 
est, to complainant pursuant to the reparation order issued in 


PACA Docket No. 9749. 


8. The informal complaint was received by the Department on 
February 1, 1965, which was within 9 months after accrual of the 


alleged cause of action herein. 
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CONCLUSIONS 


It is undisputed that complainant acted as the agent of respond- 
ent in this transaction, in which complainant purchased tomatoes 
for respondent’s account. Subsequent to a dispute between re- 
spondent and the seller, complainant has paid the disputed balance 
of the agreed purchase price, to the seller. Complainant now seeks 
a reparation award against respondent, his principal in the trans- 
action, for reimbursement of that part of the contract price which 


complainant has paid to the seller. 


In so doing, complainant is relying upon a loca) custom followed 
at the Pompano State Farmers’ Market, whereby the local grower 
is paid within 48 hours after a purchase, and brokers pay the ship- 
pers for produce purchased for out-of-state receivers, to comply 
with this practice. While we believe that such a custom does exist, 
it is clear that in this transaction complainant did not pay in ac- 
cordance with such custom. In fact, the record discloses that com- 
plainant made his payment to the seller long after the expiration 
of the 48-hour period, and after he was aware of the dispute be- 
tween his principal and the seller, concerning the “misbranding”’ 
of the cartons with respect to weight. Moreover, respondent did 
not consent to nor ratify the action of complainant in making such 
payment. 


If complainant here had paid the seller in accordance with the 
custom, he would be entitled to reimbursement, Bibb v. Allen, 
149 U.S. 481. However, under the present circumstances, com- 
plainant is not entitled to reimbursement. The rule that we must 
apply herein, due to complainant’s failure to pay the seller in ac- 
cordance with the local custom, is that an agent may not recover 
for payments made for the principal but without the latter’s 
authority. See Hollandale Marketing Association v. Goemat, 72 
N.W. 2d 376, 380 (1955) ; In ve American Range & Foundry Co., 
14 F. (2d) 466, 468 (1926). 


Nor do we believe that complainant is entitled to recover in 
this proceeding even if his complaint be construed in such manner 
as to subrogate him to the rights of the seller in this transaction. 
It is clear that the seller breached the contract by misbranding the 
cartons in which the tomatoes were shipped, and that the amount 
of resulting damage to respondent approximated the amount 
which was disputed and withheld from the contract price, by re- 
spondent, in makihg payment for the shipment. These damages 
were due in part to the necessity to repack the entire shipment, 
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with accompanying shrinkage and labor costs, together with a 
decline in market values which occurred during the period in which 
resale was delayed until repacking could be completed. 


In view of our conclusions herein it is unnecessary to consider 


the other defenses raised by respondent, and the complaint should 
be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,673) 


LINDSEY & DAUGHTREY PLANT COMPANY v. PALISADES Foop Prop- 
ucts. PACA Docket No. 2-60. Decided June 30, 1966. 


Acceptance—Liability 


Where respondent accepted truckload of cucumbers and failed to prove that 
complainant shipped produce containing greater percentage of “plains 
and nubs” than contract called for, respondent liable for full contract 
price. 


Cemplainant and respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 29, 1965; complainant 
seeks to recover reparation against respondent in the amount of 
$721.25 in connection with a shipment of cucumbers in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint in which he admits 
the purchase of a truckload of cucumbers, but in effect denies 
liability for the amount claimed in the complaint. Since the 
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amount involved in this proceeding does not exceed $1,500, the 
issues were submitted under the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 


dence in support of their respective positions, but no additional 
evidence was submitted by either party. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of J. T. Daughtrey 
and A. A. Hendry, doing business as Lindsey & Daughtrey Plant 
Company, whose address is P. O. Box 1, Adel, Georgia. 


2. Respondent is an individual, Samuel Schachner, doing busi- 
ness as Palisades Food Products, whose address is 538 38th Street, 
Union City, New Jersey. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On or about November 12, 1964, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of cucumbers of various sizes, and at various prices, 


for a total invoice price of $1,421.25, f.o.b. Adel, Georgia. 


4. Complainant shipped on or about November 12, 1964, from 
loading point in the State of Georgia to respondent at Union City, 
New Jersey, 396 bushels of cucumbers in a truck owned and 
operated by Gulf Coast Produce Company. 


5. The cucumbers arrived at destination on Friday afternoon, 
November 13, 1964, and were accepted by respondent, who sold 
the cucumbers to Milford Packing Company, Milford, Delaware, 
on Sunday, November 15. The shipment arrived at Milford Pack- 
ing Company’s place of business on Monday morning, November 


16. 


6. Respondent has not paid complainant the purchase price of 
the cucumbers, but has paid $700 received by respondent from 


the Milford Packing Company, leaving a balance due and unpaid 
of $721.25. 


7. An informal complaint was filed on November 24, 1964, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


Respondent in his answer contends that he agreed to purchase 
a load of cucumbers which would contain no more than 10% of 
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” 


“plains and nubs,” but that the shipment received contained 
about 50% of this type of cucumbers. Respondent further states 
that he complained to the shipper’s agent about the poor quality. 
He admits, however, that he accepted the shipment, held it until 
Sunday night, November 15—since it had arrived too late on 
Friday to be disposed of—and sold the cucumbers to a customer 
at Milford, Delaware. The shipment was then diverted by re- 
spondent to his purchaser at Milford, Delaware. It appears to be 
respondent’s position that, since the cucumbers were not satis- 
factory to him upon arrival, he should pay complainant only the 


amount received by respondent from his customer, which was 
$700. 


Respondent has submitted no evidence in support of his claim 
that the contract between the parties called for cucumbers of 
better quality or grade than those delivered by complainant. Hav- 
ing accepted the cucumbers, respondent became liable for the 
full contract price thereof, subject to his right to any established 
damages he may have sustained as a result of any breach of the 
contract on the part of complainant. Respondent neither sub- 
mitted evidence of a breach of the contract by complainant nor 
evidence of damages resulting from a breach by complainant. 
Under the circumstances relating to this case, we conclude that 
respondent’s failure to pay complainant the agreed purchase 
price of the cucumbers is in violation of Section 2 of the Act. 
Since respondent has paid $700, complainant should be awarded 
reparation for the balance in the amount of $721.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $721.25, with interest thereon 
at the rate of 6 percent per annum from December 1, 1964, until 
paid. 





Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


’ 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 10,674) 


BoB HAWK AND FOSTER & SPERBER v. L. A. HOOGE Co. PACA 
Docket No. 9998. Order issued June 1, 1966. 


MISCELLANEOUS 
Cite as 25 A.D. 929 


(No. 10,675) 


ISADORE A. RAPASADI & SONS v. PORTER-VIGNERI & Co. PACA 
Docket No. 2-15. Order issued June 3, 1966. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 10,676) 


C. H. ROBINSON, INC. v. NORTHEAST ALABAMA FARMERS PRODUCE 
MARKET, INC. PACA Docket No. 2-41. Reparation of $133.50 
with 6 percent interest from August 1, 1965, awarded com- 
plainant against respondent in order issued June 15, 1966. 


(No. 10,677) 


FEDERAL FRUIT & PRODUCE COMPANY v. WILLIAMS WHOLESALE 
FRUIT & PRopUCE. PACA Docket No. 2-148. Reparation of 
$2,093.05 with 6 percent interest from September 1, 1965, 
awarded complainant against respondent in order issued 
June 29, 1966. 


(No. 10,678) 
I. & B. PACKING Co. v. RALPH ELSBERRY PRODUCE Co. PACA 
Docket No. 2-154. Reparation of $2,756 with 6 percent 
interest from April 1, 1965, awarded complainant against 


respondent in order issued June 29, 1966. 


(No. 10,679) 


JOHN INGLIS FROZEN Foops COMPANY v. TWIN FARMS, INC. PACA 
Docket No. 2-157. Reparation of $4,874.28 with 6 percent 
interest from January 1, 1966, awarded complainant against 
respondent in order issued June 29, 1966. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 10,680) 


GROWERS SEED & FERTILIZER COMPANY v. LOUIS EDWARDS. PACA 
Docket No. 2-140. Reparation of $5,807.25 with 6 percent 
interest from October 1, 1965, awarded complainant against 
respondent in order issued June 3, 1966. 


(No. 10,681) 
ORE-IDA Foops, INC. v. HORVITZ BROTHERS. PACA Docket No. 
2-147. Reparation of $27,630 with 6 percent interest from 


December 1, 1965, awarded complainant against respondent 
in order issued June 8, 1966. 


(No. 10,682) 


EARL ByrD & Co., INC. v. NORTH HILL 83rd MARKET. PACA 
Docket No. 2-155. Reparation of $4,869.26 with 6 percent 
interest from February 1, 1966, awarded complainant against 


respondent in order issued June 17, 1966. 
(No. 10,683) 


Wo. S. WRIGHT, INC. v. DAVID SMITH PRODUCE Co. PACA Docket 
No. 2-152. Reparation of $2,935 with 6 percent interest from 
December 1, 1965, awarded complainant against respondent 
in order issued June 17, 1966. 


(No. 10,684) 


Woops & JARRELL v. BIG MO BROKERAGE. PACA Docket No. 2-151. 
Reparation of $5,021.35 with 6 percent interest from August 
1, 1965, awarded complainant against respondent in order 
issued June 17, 1966. 


(No. 10,685) > 


PRODUCE CREDIT ASSOCIATION, INC. v. SWIMMER PRODUCE Co., INC. 
PACA Docket No. 2-156. Reparation of $3,183.05 with 6 
percent interest from November 1, 1965, awarded complainant 
against respondent in order issued June 20, 1966. 





MISCELLANEOUS 
Cite as 25 A.D. 931 


(No. 10,686) 


GULFSTREAM FARM PACKERS, INC. v. MADONIA PRODUCE Co. PACA 
Docket No. 2-167. Reparation of $358 with 6 percent interest 
from March 1, 1965, awarded complainant against respondent 
in order issued June 24, 1966. 


(No. 10,687) 


PAN AMERICAN FRUIT COMPANY v. CORPUS CHRISTI BANANA CO. 
PACA Docket No. 2-160. Reparation of $3,290 with 6 percent 
interest from September 1, 1965, awarded complainant 
against respondent in order issued June 24, 1966. 


(No. 10,688) 


R & R PRODUCE COMPANY v. VITAPAK PRE-PACKAGING CORP. 
PACA Docket No. 2-162. Reparation of $1,908.63 with 6 
percent interest from November 1, 1965, awarded complain- 
ant against respondent in order issued June 24, 1966. 


(No. 10,689) 


FRANCES P. ULRICH, EXECUTRIX OF THE ESTATE OF CECIL BARBER 
v. FAVA & COMPANY. PACA Docket No. 2-161. Reparation 
of $212.50 with 6 percent interest from January 1, 1965, 
awarded complainant against respondent in order issued 
June 27, 1966. 


(No. 10,690) 


CrosBY & OGLESBY v. BIG MO BROKERAGE. PACA Docket No. 
2-150. Reparation of $2,449.79 with 6 percent interest from 
August 1, 1965, awarded complainant against respondent in 
order issued June 28, 1966. 


(No. 10,691) 


JACK T. BAILLIE Co. INC. v. RIO BRAVO PRODUCE, INC. PACA 
Docket No. 2-170. Reparation of $3,413.25 with 6 percent 
interest from December 1, 1965, awarded complainant against 
respondent in order issued June 29, 1966. 





932 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 25 A.D. 932 


(No. 10,692) 


SANDERS FARMS v. MADONIA PRODUCE Co. PACA Docket No. 
2-171. Reparation of $4,275 with 6 percent interest from 
January 1, 1966, awarded complainant against respondent in 


order issued June 30, 1966. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 6 


(No. 10,693) 


FRUIT COMPANY v. HALEM HAZZOURI. PACA 
-19. Order issued June 10, 1966. 


PAN-AMERICAN F 
Docket No. 2 





